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Good morning, and welcome back to Supreme Court Brief. A new study looks at the questions
Justice Clarence Thomas asked at virus-era telephonic arguments. Plus, what drove the court's
DIG this week and a pandemic-related tax fight between two states. Scroll down for headlines—
Goldstein & Russell's Sarah Harrington is on her way to returning to the Justice Department, this
time to lead the civil appellate staff.

 

Thanks for reading, and your feedback is welcome and appreciated. Contact Marcia Coyle at
mcoyle@alm.com and follow her on Twitter @MarciaCoyle. Contact contributor Tony Mauro at
tmauro@alm.com and on Twitter @Tonymauro  

Assessing Justice Thomas’s Virus-Era Voice
 

For decades, Supreme Court watchers (including Supreme Court journalists) have been obsessed
with Justice Clarence Thomas’s habit of remaining silent during oral arguments. In approximately
2,200 arguments during his 28-year tenure, Thomas asked questions only 39 times—until the
pandemic struck last March.

 

That is when the court decided to conduct arguments by teleconference, with set periods of time
for the justices to speak seriatim, a format that Thomas embraced with a flurry of questions. Now
there is a new obsession: What kind of questioner is Justice Thomas, and what impact has he had
on the dynamics and decisions of his colleagues now that he is speaking regularly?

 

The latest study, posted last week by The Journal of Appellate Practice and Process, takes a
deep dive into Thomas’s silence and his newfound voice, focused mainly on the 10 teleconference
arguments the court held in May 2020.

 

Some highlights from the article:
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>>> The mystery of Thomas’s silence didn’t just fascinate outsiders. Justice Harry Blackmun,
known for the meticulous notes he took during oral arguments, kept a tally. In November 1991, he
wrote, “’T asks his 1st?.’ In the months and years to come, Blackmun made a particular habit of
singling out Thomas to note his oral argument behavior, including comments such as ‘T asks a ?,’
and ‘T asks a ? again.’” 

 

>>> “Thomas spoke in all ten of these [May 2020] cases. And, as he did, his colleagues referenced
his questions or comments twelve times—or more than once per case. Like the old E.F. Hutton
commercials it seems that, when Thomas spoke in May 2020, his colleagues listened.”

 

>>> “While Thomas seemed entirely content to stay silent in over 98 percent of cases for which he
heard arguments, during the telephonic sessions he took each and every opportunity to speak.
Time will tell whether he will continue down this path or simply go back to his status quo silence …
Perhaps the new Justice Clarence Thomas will be heard again.” —Tony Mauro

'As Good As a Written Opinion' 
 

For the petitioner’s lawyer in a Supreme Court case, a DIG (dismissed as improvidently granted) is
undoubtedly frustrating after the work on a petition, the response to the brief in opposition, the brief
on the merits, the reply and oral arguments.

 

But to the respondent’s lawyer, who also labored mightily, “A DIG is every bit as good as a written
opinion,” said Daniel Geyser, a partner at the Dallas firm Alexander Dubose & Jefferson. Geyser's
client benefitted Monday in the court’s DIG in the arbitration case Henry Schein Inc. v. Archer &
White Sales.
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The case, which has been in the federal courts since 2012, was on its second round in two years in
the Supreme Court. Henry Schein, represented by Kannon Shanmugam, partner at Paul, Weiss,
Rifkind, Wharton & Garrison, argued that an arbitration clause with an exemption for injunctive
relief claims, or carveout, did not negate “a clear and unmistakable delegation of questions of
arbitrability to an arbitrator.”

 

There was a hint of a DIG during arguments when Justice Samuel Alito jr. voiced frustration with
the court’s own decision not to grant review on a cross-petition which raised the issue of the effect
—or incorporation—of arbitration rules of the American Arbitration Association. Alito blamed the
court not Geyser who raised the question in the cross-petition.

 

“We always thought a DIG was possible,” said Geyser. “It would be difficult to intelligently address
the carveout issue, except in the most abstract and artificial way, without first deciding the
incorporation question.  We made that point in our briefing and at argument, and it might explain
the result.  But, of course, only the Court knows what actually prompted the decision.”

 

Geyser added that the ultimate goal is to obtain the best result for the client. "I’m delighted that our
client will finally get its day in court." —Marcia Coyle

A Taxing Problem
 

The justices on Monday asked for the views of the solicitor general in an original jurisdiction case
triggered by a pandemic-inspired tax rule.

 

For decades, income earned inside Massachusetts by out-of-state residents was subject to
Massachusetts taxes. But in April, after the pandemic forced many workers to work remotely,
Massachusetts issued an "emergency regulation" stating that income earned by nonresidents who
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used to work in Massachusetts but were now telecommuting from out of state would be subject to
Massachusetts personal income tax.

 

New Hampshire has filed a motion in the Supreme Court to file a bill of complaint challenging the
Massachusetts regulation as a violation of the dormant commerce clause and the Fourteenth
Amendment due process clause.

 

The court's call for the views of the solicitor general suggests the justices are taking the case
seriously, wrote Ilya Somin of George Mason University law school recently. 

 

"It will also be interesting to see where the Biden Administration comes down on the case," Somin
wrote. "As a general rule, Democratic administrations often favor the interests of high-tax blue
states, which might mean supporting Massachusetts' efforts to tax remote workers employed by
Massachusetts firms, but working in other states. But, as the amicus briefs show, blue states are
actually divided on this case, with Connecticut, New Jersey, and Hawaii joining a brief supporting
New Hampshire."

 

Ohio and nine other states argue that the court's original jurisdiction is mandatory in disputes
between states.

Consovoy McCarthy partner Patrick Strawbridge (above) represents New Hampshire. The firm
agreed to charge $600 hourly for partners, $500 for counsel and $450 for associates, according to
the terms of the engagement letter with New Hampshire. Massachusetts Solicitor Elizabeth Dewar
is counsel to the state. —Marcia Coyle

Supreme Court Headlines: What We're Reading
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>> Sarah Harrington Eyed for DOJ Head of Civil Appellate Staff. Goldstein & Russell partner Sarah
Harrington (above), a former assistant to the U.S. solicitor general, is expected to rejoin the U.S.
Justice Department to serve as the deputy assistant attorney general overseeing nationwide
appellate litigation, according to people with knowledge of the planned move. [NLJ]

 

>> Tough Decisions Ahead for Biden's Incoming Solicitor General. "Paul Clement, who acted as
the incoming solicitor general when the Bush administration took over from the Clinton
administration, advises that the best strategy is to take the long view. 'I would tell them to really
think long and hard before changing positions unnecessarily,' he says. 'That doesn't mean they
can't change their positions on issues that are absolutely central to them, but it shouldn't be
something they do lightly.'" [NPR]

 

>> Sotomayor Emerges as Heir to Marshall in Death Penalty Dissents. "Justice Sonia Sotomayor
has issued several pointed rebukes of how her colleagues are treating death-row inmates in recent
months, as she emerges as the late Thurgood Marshall’s heir as the most forceful dissenting voice
in capital cases." [Bloomberg Law] 

 

>> John Roberts Ducks the Spotlight by Skipping the Second Trump Impeachment Trial. "Senate
Majority Leader Chuck Schumer said in an interview on MSNBC's 'The Rachel Maddow Show' on
Monday that 'it was up to John Roberts whether he wanted to preside with a president who's no
longer sitting. ... And he doesn't want to do it.'"  [CNN]

 

>> Supreme Court Ends Lawsuits Alleging that Trump Illegally Profited From Business Interests.
"The justices, without comment or noted dissent, declined to hear Trump’s request to consider
lower-court orders that said lawsuits could go forward, agreeing with those on both sides of the
issue that the cases became moot with Trump no longer in office." [The Washington Post] 
Politico has more here and The New York Times here. 

 

>> Students Win in Federal Appeals Court — With Argument Partly Via Sign Language. "A
University of Virginia School of Law student using American Sign Language and her classmate
successfully argued on behalf of a client before a Richmond-based federal appeals court." [UVA
News]

 

>> An incomplete Supreme Court witnessed Biden’s oath. There’s history there. "Only six of the
nine members of the Supreme Court attended President Biden’s swearing-in Wednesday, the first
time in more than 20 years that not all of the justices witnessed the ceremony." [The Washington
Post]

TRENDING STORIES
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