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Part Il

Data Sources for Researching the United States

Supreme Court

Timothy R. Johnson

Planned Parenthood v. Casey,' Kassop argues that “A case is

more than 1ts outcome, and the parts that came before
deserve some attention for the role they played in contributing
to the final result.”? Despite her admonition, since the behav-
toral revolution began in the study of law and courts, scholars
have focused most of their attention on the final votes of
Supreme Court justices rather than on the process by which they
reach their ultimate goal.> One reason for this focus is that the
published votes and opinions of the Court are the easiest data to
collect.* Indeed, despite the fact that the judiciary is the small-
est and most territorially confined of the federal branches, it is
a-lso the most secretive, and data about its deliberations and deci-
Ston making process have been either unattainable, or too diffi-
C‘“lt to gather, beyond the public record. But, other data do exist.
For €Xxample, with the opening of Thurgood Marshall’s Supreme
Court papers in 1992, a new avenue for researching the Court
Opcr.1ed’ and scholars now have a renewed interest in explaining
the interng] workings of the nation’s ultimate arbiter of the law.’
As a result, the past decade has seen an explosion of research
about the Supreme Court that combines voting data with analy-
Ses of litigane briefs, oral arguments, and archival data gathered
from the Papers of justices who sat on the Court mainly during

In her 1993 article about the Supreme Court’s decision in

the Burger Court era (1969-1986).

Using Kassop’s analysis as a starting point, this paper expli-
cates where scholars can obtain data about the Supreme Court’s
entire decision making process in order to conduct interesting
and nigorous research. Specifically, for each stage of the process I
explain what data are available, and where they can be located.
These stages are explicated in figure 1, which indicates that there
are six distinct phases in the Court’s decision making process.

Initially, one party, the petitioner, must petition (or ask) the
justices to hear her case. To do so, she submits a brief on certr0-
rari, which provides reasons why the case should be taken by the
nation’s highest court. If cersiorarr (cert.) is granted, then both
sides in the dispute (the other side is labeled the respondent)
submit briefs on the merits. These briefs explain the reasons
why the justices should rule one way or the other. Once briefs
have been submitted, the justices hear both sides present their
cases at oral arguments. From there, the process 1s secreuve
until the final decision 1s rendered publicly. During this time
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Figure 1

The Supreme Court's Decision Making Process

Ceruorari Briefs Submitted to the Court
Parties and Amici Curiae Submit Briefs on the Merits
Oral Arguments Presented to the Court
Conference Discussion and Preliminary Votes
Opinion Wriung and Internal Bargaining

Decisions Handed Down Publicly

the justices meet in conference and cast preliminary votes in the
case. After conference one justice drafts the majority opinion,
and all justices discuss and bargain about the results of the case.
Finally, often several months after oral arguments, the justices
appear on the bench and announce their decision.

Supreme Court Briefs

During the first two stages of the Court’s decision making
process the litigants only correspond with the justices through
written arguments. First, they submit cerz. briefs that explicate
the reasons why the justices should, or should not, take a case. If
the Court grants cert. (it does so in only about 5 percent of the
cases seeking review)? then the attorneys submit a second set of
briefs to explain why the justices should support their client’s
position in the case. At both stages, amict curiae (friends of the
Court) can also submit briefs in support of one of the parties.
While they have to obtain permission from both parties, or from
the Court, there are few instances when emicr are denied the
ability to submit such briefs.” Both the litigant and amici briefs
play a key role in the process, and scholars have demonstrated
that they provide the legal parameters of a case for the Court.®
Both litigant and amicus briefs can be found at select depos-
itories throughout the country. Most commonly researchers can
find them on microfiche in major law school libraries.
Additonally, briefs for all cases decided bv the Court since the
early 1950s can be found at the National Archives. For those who
do not want to read microfiche, the briefs are also available
through electronic sources such as Westlaw and Lexis/Nexis.

Oral Arguments

Little research has been done concerning the oral arguments
phase of the Court’s decision making process. This is undoubt-
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edly due to the fact that collecting data on these proceedings ig
an arduous task. Indeed, to assess the impact that these pro-
ceedings may have on the Court, one must read the written trap.
scripts that often reach 50 pages in length. Additionally, the trap.
scripts are found only on microfiche, which makes reading thep,
all the more difficule. However, the work that has been done ip
this area suggests that the oral arguments have a direct impact op
how the Court decides cases.’

Oral argument transcripts can also be found at select law
school libraries, as well as at the National Archives. Further, the
taped transcripts, beginning with the Warren Court, are available
directly from the Archives in Washington D.C. These tapes are
an invaluable resource, as the written transcripts do not identify
which justices ask which questions of the litigants.'® Thus,
scholars can use the written arguments in conjunction with the
taped transcripts to identify which justices raise which issues.
Note that in recent years these taped transcripts have become
more accessible to scholars. The Ovyez! web site
(http://www.oyez.nwu.edu) has the taped transcripts of over 350
cases in digitized format. Thus, anyone with access to the World
Wide Web can listen to the oral arguments in some of the Court’s

most important cases.

Conference and Intra-Court Memoranda

After the oral arguments, the justices meet on Wednesday and
Friday afternoons to discuss the cases that they hear.!! Unti
Marshall’s papers were opened at the Library of Congress ir
1992 little was known about what transpired during conference
except that the justices took a tentative vote on each case. Now
a plethora of research exists that makes use of the conference
notes and docket books of justices from the Burger Court era.!
This research provides several key findings. First, justices de
debate the cases during conference, and only vote after each jus
tice states his or her view of the case. Second, bargaining ant
accommodation do take place during the opinion writing phas:
of the decision making process.!3 Finally, and most generally, th
justices act strategically when making decisions.

The case files and papers of justices can be found at variou
locations throughout the country. Generally, they are found 3
the Library of Congress (LOC), or at the law school attended b
the particular justice. For instance, while Thurgood Marshall
papers are found at the LOC, Lewis E. Powell’s are located ¢
Washington and Lee School of Law in Lexington, VA. Scholal
can call the respective libraries for assistance in determinin
what each collection contains, as well as for how to access th
papers. For a list of papers available from justices who sat on th
Burger Court, and where they can be found, see table 1.

"The justices’ case files contain several types of documen
that can be used to analyze the Court’'s decision makir
process. First, the justices kept docket sheets, which list tf
name of the case, the justices’ votes on certiorart, and prelimina
conference votes. While not every justice recorded every vote ¢
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— Table 1

Finding Conference Notes and Intra-Court
Memoranda for the Burger Court

Hugo Black, William Librarv of Congress
Brennan, William
Douglas, and

Thurgood Marshall
John Harlan Princeton University
Lewis E. Pownell Washington and Lee
Potter Stewart Yale University

Library of Congress
(soon)

William and Mary (2026)

Harry Blackmun

Warren Burger

the docket sheets, Maltzman and Wahlbeck demonstrate that on
the whole these notes are highly rehabie.™* Additionally, many of
the justices took notes about what their colleagues said during
the conference discussion. Epstein and Knight demonstrate the
usefulness of these notes, and they indicate that Brennan took
the most copious notes of those who sat on the Burger Court.!3
Finally, these files contain memoranda that are sent between
justice’s chambers after conference, during the opinion writing
phase. These memos often contain bargaining statements from
one justice to another, such as “If you are able to change para-
graph 2, then I will vote with the majority.” Again, Maltzman,
Spriggs, and Wahlbeck,!® and Epstein and Knight!” use these
memoranda to provide insight into how final decisions are craft-
ed by the Court.

Decisions

"The final stage in the Court’s decision making process 1s for the
justices to publicly announce their decision. Thev do so
throughout the term, when an opinion is completed. and when a
majority of the justices agree with the ruling in the opinion. Note
that decisions are not final, nor are they official, until the public
statement is made.

With current technology, opinions can now be accessed
S%multancously with the Court’s public announcement. Several
sites on the World Wide Web provide this access. For instance,
the Legal Information Institute at Cornell University publishes
OPmiOHS at, hup://supct.law.cornell.edu/supct/. This site pro-
vides opinions from the current term, and as far back as 1990.
Addltionally, FindLaw provides a similar service for decisions
back to 1893, The address for this site is www.findlaw.com/
casecode/supreme.html. These sites are the fastest and most
efficient way to access Supreme Court opinions.

Beyond electronic sources, the Court still has opinions
printed in legal reporters. These include the U.S. Reports (the

official reporter for the Court), the Lawser's Ediuon, and The
Supreme Court Reporter. Each set of reporters publishes ever
opinion handed down bv the Court, and they are available 1n
any law school library in the country. The citation method for
the reporters is similar, but each uses its own specific method.
In general, citatons follow the U.S. Reports’ method. For
instance, Goss ©. Lopez has a citation of 419 U.S. 565.1% To find
it, one would go to the U.S. Reports, find volume 419, and turn
to page 565. Thus, the first number 15 the volume, which 1s fol-
lowed by U.S. to signify the specific reporter (for the Lawver’s
Edition it would say L.Ed., and for the Supreme Court Reporter
it would say S.Ct.). Finally, the second number is the page in
the volume. In this wav anv researcher can go to the stacks in a
library, find the reporter she is interested in, and access the
Court’s opinion.

Other Data Sources

Several scholars have also collected data on the decisions made
by the Supreme Court. These can be accessed at various archival
data sites (such as the Inter University Consortium on Social and
Political Research—ICPSR). For instance, Spaeth has created
the Umited States Supreme Courr Database, which contains voting
data, and many other important variables pertaining to cases
decided between 1946 and 1995.'% Gibson adds to Spaeth’s
efforts, with The Supreme Court Database Phase I1. This database
contains the same data as Spaeth’s version, but also includes
information about amicus curiae participation before the Court.?!
Combined, these two data sources provide invaluable informa-
tton about the Supreme Court’s decision making process, and
have made it much easier for analysts to study the Court, make
predictions about 1ts behavior, and understand the process
through which cases travel before being decided.

Conclusion

This paper began with the argument that for scholars to fully
understand how the Supreme Court makes decisions they must
understand the entire decision making process. I have demon-
strated where scholars can find specific information about the
Court, from the decision on certioran, to the final decision on the
merits. With the opening of justice’s private papers, it is much
easter for scholars to understand how internal deliberations
affect the policy choices of the Court. Additionally. as scholars
continue to study the oral arguments, we will continue to have
a better undesstanding of how the interaction between Court
and counsel affects the justices’ decisions. In the end, data
about the entire decision making process do exist, and are
becoming easier to access. It 1s simplv a matter of mining the
data sources, and using them 1n a proper manner, to paint a com-
plete picture of how the nation’s highesc Court decides the

cases chat it hears. 3%
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Remarks on the Foundations of Federal Public

Access Policy

Michael F. DiMario

s this conference is on “Government Information Issues

in the 21st Century,” I thought 1t would be useful to go

over the historical, constitutional, statutory, and adminis-
trativ e foundauons of our current policy for providing access to
Government information, and then comment briefly on how
those foundations are impacted bv technology and the issues it’s
raising in the Information Age.

Gutenberg’s Invention

Wich the Year 2000 approaching, a number of retrospectis es have
been published about the events of the previous millennium.
Manv of these name the most significant events of the era.
Which would vou sav are the most important? Nuclear energy?
Columbus’ vovage to America? Vaccinatuons? The automobileé
Life magazine 1s reporting that the most significant event of

Michael F. DiMarso is the Public Printer of the United States

48 DHP

the past 1,000 years was Johann Gutenberg’s development, in
1455, of movable type.! This was not simply a means of produc:
ing 1nk-on-paper more economically. Gutenberg invented the
concept of easily transferring language to a medium for wide
spread dissemination. The technologies we have today fo
accomplishing the same end—computers, e-mail, online sys
tems—are indebted to this invention.

With movable type, printing flourished. In 1455, there wert
fewer than 30,000 books in the world, all hand-made. Bv 1500
there were more than 9 million.2 With increased printing cam
the spread of ideas, and with that came the Reformation, the Ags
of Discovery, and the Enlightenment. The transmission of idea
and information through printing eventually ushered in the rev
olutionary notions of democracy and self-government. Durin
the ratification of the Constitution, William Cushing, Chie
Justice of Massachusetts, wrote in a letter to John Adams, the
“[tlhe propagating of literature and knowledge by printing ¢
otherwise tends to illuminate men’s minds and to establish ther
in principles of freedom . ..}

One of the most important results of Gutenberg's v entio
was that it fundamentally altered the relatonship of peOPIC !
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