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Summary

While little felt "normal" at the U.S. Supreme Court, the justices were largely back to their pre-pandemic habits when it came
to speaking up from the bench, with one justice again standing out as the court's chattiest member this term.

Body

While little felt "normal" at the U.S. Supreme Court this term, the justices were largely back to their pre-pandemic habits when
it came to speaking up from the bench.

A Law360 analysis of 63 oral arguments held this term found that the famously loquacious Justice Stephen Breyer was again
the chattiest of the nine, speaking an average of about 842 words per hearing.

And as in recent pre-pandemic terms, the retiring Justice Breyer was joined at the top of the list by his liberal-minority
colleagues. This term, Justice Elena Kagan was in the number-two spot, speaking an average of 768 words per hearing,
followed by Justice Sonia Sotomayor, at 685 words.

In terms of per-remark verbosity, the liberal wing of the court also showed its stuff, with Justices Breyer, Kagan and Sotomayor
dominating the top-20 list of longest individual remarks.

Justice Breyer also led that group, with a 558-word summary-slash-question using the Vietnam war as a hypothetical during
March orals in Torres v. Texas, a case focused on the tension between state immunity and federal war powers. Timothy
Johnson, a U.S. Supreme Court oral hearings expert and professor at the University of Minnesota, described the term as a kind
of hybrid of the more structured teleconferences of the October 2021 term and the pre-COVID "free-for-all" format in which
justices can jump in at will or even talk over one another.

Atleast early in this term, Johnson argued, the justices seemed to give Justice Thomas, the most senior member of the court,
some deference to ask the first question after opening presentations, reflecting the practice of last term's livestream hearing.

In that format, Chief Justice John Roberts would speak first, then call on each justice in order of seniority, to ask a question,
forcing them to wait their turn and curtail their interruptions. In the 2020 term, the court had also begun letting advocates speak
uninterrupted for the first two minutes of argument, although adherence to that particular protocol wasn't complete.

With the justices and lawyers getting back to in-person arguments in October - but with the gallery still closed to visitors -
Justice Roberts often appeared willing to call "time" at or shortly after the hearing clock ran out, court watchers said.

But his new practice of asking each justice at the close of hearings if they had a final question still helped bring more justices
into the conversation more often.

"The big difference is that, during the telephonic arguments, because the chief had the ability to call on each of the justices, and
then also to essentially ... cut them off by calling on the next justice, it turned out that the conservatives ended up speaking a
fair bit more," Johnson said.

"This term, it got back more to the normal way in which the liberal bloc was really trying to hammer home their points, and
very much trying to win over the chief and win over Justice Brett Kavanaugh, who's the most likely to be something like the
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[ideological] median."

According to the Law360 analysis, Justice Roberts, who took on a stronger "referee" role during the pandemic's
teleconferences, was in the middle of the conservative-wing pack this term, less wordy than Justices Kavanaugh and Samuel
Alito but more verbose than Justices Neil Gorsuch and Amy Coney Barrett, the court's newest member.

Unsurprisingly, the tight-lipped Justice Clarence Thomas was again the least talkative of the nine, averaging just 274 words
across 59 oral arguments.

Despite the absence of the "take a turn" format, Justice Thomas still asked the first question at the first four orals this term.

"I was not surprised that when they did go back to a more traditional free-for-all structure, it's not as much of a free-for-all, and
there did appear to be some effort to allow Justice Thomas to ask the first question ... and he tends to ask good questions," said
Carolyn Shapiro, a co-director of the Institute on the Supreme Court of the United States at Chicago-Kent College of Law.

Along with a more orderly debate overall, the addition of the "final question" feature was also a positive for this term, Shapiro
said.

"I do think it helps with the interruptions, when you know you're going to get a chance to ask your question at the end no matter
what," she told Law360.

Johnson agreed that, regardless of ideology, having all the justices participate improves decision-making and speaks favorably
of the justices' ability to listen and be persuaded.

Orals "are where the coalition formation process really begins," Johnson said. "And with Thomas participating, even though we
might all be able to pinpoint exactly where he's going out in almost any highly salient case, it is still better for the court in terms
of collegiality and the idea" of consensus building.

Another notable element of the term was the relatively subdued participation of the court's newest and youngest member.
During the all-remote "take a tum" orals of last term, Justice Barrett spoke consistently and often at length, ending the term
with the highest average per-argument word count of the nine, as well as the highest per-remark word count.

This term, Justice Barrett spoke much less overall, but still managed to average 40 words per remark. That put her within range
of Justice Kagan's court-leading 47 words, and well ahead of Justice Thomas' average of just 25. Justice Kavanaugh, who
joined the court in 2018 and is the next most junior member, averaged 34 words per remark.

Shane Gleason, a political scientist at Texas A&M University-Corpus Christi who studies the impact of gender on judicial
decision-making, said it was far too early in Justice Barrett's time on the bench to draw any conclusions about when and why
she chooses to speak.

But Gleason said the difference in her participation this term was stark. He theorized that Justice Barrett may have been less
comfortable in the looser format. She may have also been feeling a delayed "freshman effect" amid the intensity of a term in
which the court heard highly divisive abortion and Second Amendment cases.

He also said he was struck this term by Justice Barrett's measured, polite tone with advocates on both sides of high-profile
arguments.

"When she did talk this term, she tended to talk a lot,and that could well boil down to a personality of "When I speak, I'll make
it count,' but we're going to need another decade with her on the court to really suss that out," Gleason said. "For now, it's just
fascinating."
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