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Criminal Contempt Of DOJ Attys Unlikely For Violating
Orders
By Jack Karp

Law360 (March 5, 2026, 4:29 PM EST) -- Federal judges have been floating the possibility of holding
government attorneys in criminal contempt of court for violating immigration-related court orders, a
potentially shocking move that scholars say is unlikely and probably less effective than civil contempt
orders.

Criminal contempt rulings would run into practical and constitutional complications associated with
asking the U.S. Department of Justice to prosecute its own attorneys. In contrast, civil contempt may
be more effective at getting DOJ attorneys' attention by hitting them in the pocketbook, attorneys
and scholars say.

And even if federal judges — increasingly frustrated with the Trump administration's failure to abide
by their orders — stop short of putting government attorneys in handcuffs, the threats alone may
already be driving the government to take judges' orders more seriously, attorneys and scholars say.

But if a judge did issue a criminal contempt ruling, it would be a pretty loud wake-up call for the DOJ,
they add.

"That might send a signal to the rest of the federal attorney cadre along with the Department of
Justice that, 'Oh my gosh, the judges actually are serious. They're going to do this, and maybe we
need to comply,'" said University of Minnesota political science professor Timothy R. Johnson.

"Never Heard of This Happening"

Threats to hold DOJ attorneys and other administration officials in criminal contempt have so far
come from federal judges in Minnesota and New Jersey.

Over the past week, Chief U.S. District Judge Patrick J. Schiltz of the District of Minnesota and U.S.
District Judge Michael E. Farbiarz of the District of New Jersey each raised the prospect after finding
DOJ attorneys violated court orders to release detained migrants and return their seized property in
Minnesota, and to refrain from transferring migrants out of the district in New Jersey.

"If there are future violations of a no-transfer injunction … the ball will start off at a different place.
Further up the field, closer to the 'last resort' of possible criminal contempt proceeding," Judge
Farbiarz told various government officials and lawyers on Monday.

"This court will continue to do whatever is required to protect the rule of law, including, if necessary,
moving to the use of criminal contempt," Judge Schiltz warned U.S. Attorney Daniel N. Rosen on
Feb. 26 after finding that U.S. Immigration and Customs Enforcement had violated 97 orders in
Minnesota habeas cases. "One way or another, ICE will comply with this court's orders."

Another Minnesota federal judge, U.S. District Judge Jeffrey M. Bryan, held a hearing Tuesday on
whether to hold Rosen and the acting chief of that office's Civil Division, David W. Fuller, in criminal
contempt of court "in light of respondents' numerous unlawful violations of court orders in these and
other recent habeas cases."

"The court cannot ignore respondents' unlawful conduct," Judge Bryan wrote in a Feb. 26 order
scheduling the contempt hearing.
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The U.S. Attorney's Office for the District of Minnesota didn't respond to a request for comment; a
DOJ spokesperson told Law360 Pulse in a statement that these judges "have abandoned any pretense
of being impartial arbiters of the law and have sprinted past mere activism to straight partisanship
and embarrassing theater."

"Despite several good faith attempts by the department to address the deluge of often
nonmeritorious habeas claims, the judges in Minnesota continue to employ intimidation and
humiliation tactics to win the favor of political commentators in Washington, D.C.," the spokesperson
said, adding, "This department will continue to enforce the laws passed by Congress to advance
President Trump's mandate to increase public safety for all Americans. We will not be deterred or
intimidated in that mission by these shortsighted and immature tactics."

Whether justified or "shortsighted," the threats to hold DOJ lawyers in criminal contempt are highly
unusual, according to scholars and attorneys.

"Not only have I never seen this before, in all of my decades of hearing lawyers and judges tell war
stories of things that have happened that were notable, I've never heard of this happening," said
Mitchell Epner, a partner at Kudman Trachten Aloe Posner LLP and former assistant U.S. attorney for
the District of New Jersey who has been practicing criminal law for over 30 years.

Justin Levitt, professor at Loyola Law School, Los Angeles, and former deputy assistant attorney
general in the DOJ's Civil Rights Division, summed up the situation more succinctly: "This ain't
normal."

Levitt said he had "no doubt that part of what the judges here are doing is clarifying the mind of
everybody involved, making sure they understand how serious the potential consequences could be."

Unlikely, but Not Impossible

Though it's possible that Judge Bryan — who is still considering the matter after Tuesday's hearing —
or other federal judges will hold Rosen or others in criminal contempt of court, it's highly unlikely,
according to scholars and lawyers.

For starters, a judge seeking to hold an attorney in criminal contempt would traditionally refer that
attorney to the DOJ, which would investigate and possibly prosecute the attorney.

A "normal" DOJ would likely then assign a different U.S. attorney's office to handle the case to avoid
any potential conflicts. But the Trump administration is "not a normal administration" and so is
unlikely to take that route, according to Levitt, who said he expects that any criminal referral of a
DOJ attorney would be dismissed out of hand.

So holding a U.S. attorney or other government lawyer in criminal contempt would likely be just a
symbolic gesture, according to Mark Osler, a former federal prosecutor and University of St. Thomas
School of Law professor.

"But it's a sign of how frustrated these judges are at this point," Osler said.

A federal judge could appoint a private attorney to investigate and prosecute a criminal contempt
case if the DOJ declines to do so, an authority the U.S. Supreme Court affirmed in 1987's Young v.
U.S. ex rel. Vuitton et Fils. That trademark case involved criminal contempt against a civil litigant
over a violated injunction against counterfeiting Louis Vuitton products.

"The ability to punish disobedience to judicial orders is regarded as essential to ensuring that the
judiciary has a means to vindicate its own authority without complete dependence on other
branches," Justice William J. Brennan Jr. wrote for a 5-4 majority.

There are real questions about the constitutionality of the statute that allows judges to take that
step, though, according to Epner.

In his concurrence in Young, Justice Antonin Scalia wrote that the majority's assertion that federal
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courts can appoint disinterested attorneys to prosecute contempt cases was "quite incompatible with
the task of neutral adjudication."

"The judicial power is the power to decide, in accordance with law, who should prevail in a case or
controversy. That includes the power to serve as a neutral adjudicator in a criminal case, but does not
include the power to seek out law violators in order to punish them," Justice Scalia said.

Appointing a private attorney to prosecute a criminal contempt case may not be necessary, though,
according to Johnson, who said federal judges can simply find an attorney in criminal contempt and
even jail them until they comply with a court order.

Under Rule 42 of the Federal Rules of Criminal Procedure, a court may summarily punish a person
who commits criminal contempt in its presence, an authority that has also been upheld by the
Supreme Court.

But that authority applies only to behavior in the courtroom, such as assaulting someone during a
hearing, according to attorney Daniel Suitor. He represents the immigrant in one of 28 habeas cases
in which Judge Bryan ordered Rosen and Fuller to appear in court after they didn't return property to
released migrants as ordered.

It's not clear that DOJ attorneys' failure to follow court orders falls under that umbrella and wouldn't
require a referral to the DOJ.

These hurdles make it unlikely Judge Bryan or other jurists will hold DOJ officials in criminal contempt
of court, these attorneys and scholars say.

A More Effective Step?

Finding DOJ's attorneys in civil contempt would actually be simpler and more effective at pushing
them to follow court orders than would criminal contempt, some scholars say.

For starters, civil contempt avoids the need to win DOJ cooperation or to overcome the constitutional
issues with appointing a private prosecutor in the absence of that cooperation.

Criminal contempt is also a punishment for having violated court orders and so is backward-looking
rather than focused on getting attorneys to obey future orders. Civil contempt, on the other hand, is
not intended to punish but to coerce, which is essentially what these judges are trying to do, experts
explain.

Civil contempt also eliminates the possibility of a presidential pardon, which President Donald Trump
would almost certainly issue, according to attorneys.

The justices ruled unanimously in 1925's Ex parte Grossman that a president has the authority to
pardon someone for a federal criminal contempt of court sentence. But dicta in the same opinion
states that the president can't pardon somebody for civil contempt, Epner pointed out.

And finding a government lawyer in criminal contempt may not address the underlying issue that so
many court orders are being ignored, according to Levitt.

Those orders are being disobeyed by overworked, understaffed and inexperienced attorneys after
large numbers of lawyers have quit or been fired from the DOJ, particularly in Minnesota. Finding one
of those attorneys in criminal contempt isn't going to fix those staffing issues and could even
exacerbate them if the few remaining DOJ attorneys wind up jailed, Levitt pointed out.

"DOJ has fallen down on the job, and that is not OK. But it's also not clear what the alternative is,
because there are just too many cases being managed by people who don't know what they're
doing," Levitt said. "I don't know that throwing somebody in jail or subjecting them to a fine is going
to fix that problem."

But the escalating fine structure judges can impose with civil contempt may be more persuasive,
particularly if it's imposed on higher-level Department of Homeland Security officials or detention
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center wardens rather than line attorneys, according to Levitt.

A fine that starts at $1,000 and doubles every day that a court order isn't followed would hit a million
dollars by the 10th day and a billion dollars by day 20, he points out.

"Somebody might be prepared to go to jail for 30 days, but is not prepared to live out the rest of
their days unable to get credit because they've got a billion-dollar judgment against them," Levitt
said.

When U.S. District Judge Laura M. Provinzino in Minnesota found Special Assistant U.S. Attorney
Matthew Isihara in civil contempt for failing to comply with a court order and ordered him to pay
$500 for each day the order went disobeyed, the government complied with the order a few
days later.

The hearing Judge Bryan held Tuesday may already have had the intended effect as well, according to
Suitor.

Before Judge Bryan's order, Suitor hadn't heard from Immigration and Customs Enforcement or any
of the assistant U.S. attorneys working on the habeas cases he's handling. But since the contempt
order was issued, he's started getting phone calls and emails from those attorneys to coordinate his
clients' releases and to address any issues with their seized property, he said.

By the time of Tuesday's hearing, only five of the 28 habeas cases involved still had live issues that
hadn't been resolved, according to Suitor, who said the issues in the case he's handling had been
taken care of.

"When Judge Bryan issued that contempt hearing order, it forced them to be much more attentive to
the issues," Suitor said.

"Whether Judge Bryan orders contempt or not, this is a brushback pitch for the federal government,"
Suitor added. "It was a come-to-Jesus moment to say: 'Hey, you have to actually act like lawyers.
You have to live up to the standards set for this office and required of you by the court.'"

--Editing by Robert Rudinger.
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