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Notorious RBG? As a Lawyer Arguing Before
the Supreme Court, She Received Only So-
So Marks From One Justice

Harry Blackmun graded the attorneys who came before the high court—and he was no pushover

Portraits of Justices Ruth Bader Ginsburg and Harry Blackmun from 1993.
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By Jess Bravin
Oct. 26,2019 8:00am ET

Ruth Bader Ginsburg is a revered Supreme Court justice who spent her early legal career
fighting for women’s rights. But one justice gave her original performance before the high court
only passing marks.

“Prof. Ruth Ginsburg. C-plus,” Justice Harry Blackmun wrote on loose-leaf paper during her
first Supreme Court argument, Frontiero v. Laird, in January 1973. “Very precise. Female.
Reads.”

Perhaps alone among his colleagues, Justice Blackmun made detailed assessments of Supreme
Court advocates, grading them like law students and often noting their hometowns, law schools
and even their ethnicities. Several of those attorneys later joined the Supreme Court.
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One was Antonin Scalia. “Plump. Dark,” Justice Blackmun wrote, as the future jurist, then a
Justice Department attorney, argued his only Supreme Court case, a January 1976 dispute
involving Cuban cigar factories seized by the Castro regime. He got a grade of 85, equal to a B.

That sheet is among 15,000 handwritten pages Timothy Johnson, a political scientist at the
University of Minnesota, has copied from the papers of former Supreme Court justices for
ScotusNotes, an online archive he is building to make original materials from the historically
opaque institution available to the public.

Justice Blackmun, who died in 1999, sometimes was considered a bleeding heart. ”Poor
Joshua!” he famously wrote, in a 1989 dissent from a decision denying relief to a brain-damaged
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child. But he was no pushover when it came to grading, getting tougher on attorneys as the
years went on. He used three different grading scales during his tenure: the traditional A
through F from 1970 to 1974, switching to 1-100 from 1975 to 1977, ultimately settling on 0-8
until retiring in 1994.

Despite suggestions of midcentury prejudice—he marked Ms. Ginsburg with a “J,” for Jewish—
Justice Blackmun appears to have been an equal opportunity critic. And, assessing Justice
Ginsburg over the six cases she would argue before the court, he was willing to acknowledge
improvement.

“All classifications of sex—however apparently beneficent—is suspect and in the end hurts
women. Wow,” Justice Blackmun scribbled during her February 1974 argument in Kahn v.
Shevin. He gave her a B.

She likewise got B’s in Edwards v. Healy and Weinberger v. Wiesenfeld. She dipped a bit in
Califano v. Goldfarb, to 80—equivalent to a B-minus. For her final argument, Duren v. Missouri,
in November 1978, Justice Blackmun gave her a 6, or B-minus. Altogether, that is a 2.8 GPA.
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Informed by The Wall Street Journal of her grades, Justice Ginsburg replied via email: “Listen
to the arguments and judge for yourself.” (Anyone now can, at the website Oyez.org.)

While a B-minus average might seem middling in today’s era of grade inflation, it surpasses
some serious competition. Justice Samuel Alito, appointed to the Supreme Court in 2006, had a
2.5 GPA equivalent over 10 graded arguments in the 1980s.
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“I’'m shattered! Devastated! Crushed!” Justice Alito said after receiving his grades from the
Journal.

Chief Justice John Roberts managed only a 2.0 GPA equivalent over 15 arguments. Perhaps
understandably, he declined to comment. Yet Justice Blackmun didn’t consider him beyond
hope.

“Better than usual,” Justice Blackmun wrote after Mr. Roberts, then a government attorney,
argued a tax case in April 1991, earning a 6 out of 8, his best Blackmun grade.

Justice Blackmun did find some standouts. Solicitors general, who represent the federal
government, and the attorneys working for them typically scored above average. In a 1974 case
involving a federal plan to rescue failing railroads, he gave A’s to two legendary advocates:
Robert Bork, then the solicitor general, and Lloyd Cutler, later White House counsel to two
presidents.
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Among private attorneys, the late E. Barrett Prettyman Jr., who had clerked for three Supreme
Court justices, earned an exceptional 3.1 average over 14 arguments. Harvard law professor
Laurence Tribe pronounced himself pleased when informed by the Journal of his own 3.1 GPA,
also over 14 cases.

“It seems quite fair and in some cases generous,” Mr. Tribe said, adding that he wasn’t sure he
deserved a Blackmun 6 in a 1989 bankruptcy case, Granfinanciera SA v. Nordberg. “I didn’t do
very well,” he said.

Justice Blackmun also graded a former justice, Arthur Goldberg, who returned in October 1972
to argue center fielder Curtis Flood’s challenge to Major League Baseball’s practice of trading
players without their consent. Justice Blackmun gave Mr. Goldberg a B. “Unpleasant voice,” he
wrote.

Of the hundreds of attorneys who appeared before Justice Blackmun, only one who served
alongside him remains on the Supreme Court: Justice Ginsburg. A week after their one term
together began, Justice Blackmun resumed evaluating her, although on different criteria. A
note dated Oct. 13,1993, counts the number of questions asked by several of his colleagues
during the day’s arguments. Justice David Souter had 18. Justice Scalia, 33.

Justice Ginsburg: 48.
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SHARE YOUR THOUGHTS

What has been Justice Ruth Bader Ginsburg most interesting moments on the bench? Join the
conversation below.

Write to Jess Bravin at jess.bravin@wsj.com
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