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In its 2021–2022 term, the conservative wing of the U.S. Supreme Court issued a slew of landmark rulings, including one that overturned Roe v. Wade
and another that expanded individual gun rights throughout the nation. This conservative tack continued during the 2022 term in a variety of issue
areas—affirmative action, for one. In a groundbreaking decision, with significant implications for higher education, the justices declared that
affirmative action admissions programs, similar to those employed by Harvard College and the University of North Carolina, were unconstitutional
because they violate of the Equal Protection Clause of the Fourteenth Amendment. The ruling, part of ongoing challenges to the role of race in
university admissions, responded to pleas from Students for Fair Admissions (SFFA) to overrule controlling affirmative action precedent Grutter v.
Bollinger (2003), which ruled race-conscious admissions programs do not unduly harm nonminority applicants.

The affirmative action decision alone would have made the 2022 term memorable. However, the remainder of the fifty-eight decisions tell a much
more nuanced story that included further transformations of the law by the six-member conservative majority in several key areas of the law,
including student loan forgiveness, the power of executive agencies, and the rights of people in the LGBTQA+ community. However, the Court made
some unexpected liberal-leaning decisions, such as those that upheld civil liberties and rights, with coalitions that crossed ideological boundaries.
These decisions included rejecting the "independent state legislature" theory for election oversight, protecting the rights of Black voters, and
protecting First Amendment rights in a variety of ways. Thus, while the Court took a strong conservative stance in many areas, whereby it decreased
federal or state government power or decided against a group to protect government rights, there was a wider range of liberal or moderate decisions
than in the previous term. Table 1-1 highlights the top ten cases from the 2022 term.

Table 1-1: CQ Press’s Major Cases: U.S. Supreme Court, 2022—2023 Term

CQ Press selects the major cases for each Supreme Court term. The selection is based on such factors as the rulings' practical impact; their
significance as legal precedent; the degree of division on the Court; and the level of attention among interest groups, experts, and news media.

Name of Case Vote Holding

Biden v. Nebraska 6–3 HEROES Act does not allow the secretary of education to forgive more than $400
billion in student debt

303 Creative LLC v. Elenis 6–3 Designers have a First Amendment right to refuse to create works that recognize
same-sex marriages despite state anti-discrimination laws

Students for Fair Admissions v. President
and Fellows of Harvard College 6–3 University race-conscious admissions policies are unconstitutional

Groff v. DeJoy 9–0 Employers must accommodate workers’ religious practices, under Title VII of the
Civil Rights Act

Moore v. Harper 6–3 State legislatures may not, unchecked, set rules for federal elections

Arizona v. Navajo Nation 5–4 The federal government has no obligation to secure and deliver water to the Navajo
Nation

Allen v. Milligan 5–4 Alabama diluted the power of Black voters by drawing a congressional voting map
with a single minority-majority district

Sackett v. Environmental Protection Agency 5–4 The Clean Water Act does not allow the EPA to regulate wetlands near bodies of
water unless those wetlands have a continuous connection to those waters

Andy Warhol Foundation, Inc. v. Lynn
Goldsmith Ltd. 7–2 Commercial use of a copyrighted image may negate a fair use defense to copyright

infringement

Gonzalez v. Google and Twitter v. Taamneh 9–0
Internet platforms may not be sued under the Antiterrorism Act for aiding and
abetting international terrorism by failing to remove videos supporting the Islamic
State

Other noteworthy cases: Counterman v. Colorado (drawing the line between freedom of speech and what may be considered true threats not
protected by this amendment necessitates the state showing someone consciously disregarded a substantial risk that communications would be
viewed as threatening violence), United States v. Texas (Texas and Louisiana lack legal standing to contest a Biden administration policy that
prioritizes specific categories of undocumented immigrants for arrest and deportation), J ack Daniel’s Properties v. VIP Products LLC (Lanham Act's
exemption from trademark dilution liability does not provide protection when the alleged diluter utilizes a mark as a designation of source for its
own goods), National Pork Producers Council v. Ross (states can require pork sold within its borders but produced elsewhere to come from
breeding pigs allowed to move freely).

The conservative justices certainly had some major wins during the 2022 term but, as Table 1-1 demonstrates, the liberal justices worked with various
combinations of their conservative colleagues to reach more liberal decisions. Table 1-2 bears out this shift from the overwhelming conservative turn
in the 2021 term. Specifically, there was clearly more alignment between the liberal and conservative justices during the 2022 term.
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Table 1-2: Justices’ Alignment, 2022–2023 Term

  Roberts Thomas Alito Sotomayor Kaganr Gorsuch Kavanaugh Barrett Jackson

Roberts   75 78 76 82 76 95 89 78

Thomas     85 65 64 76 73 82 64

Alito       62 60 87 80 78 64

Sotomayor         95 71 78 76 95

Kagan           69 80 78 89

Gorsuch             82 80 69

Kavanaugh               91 80

Jackson                  

The data in Table 1-2 indicate that Roberts and Kavanaugh agreed in 95 percent of the term's cases. For most of the conservative bloc, this percentage
was quite a bit lower: Roberts agreed with Thomas in 75 percent of the cases, with Alito in 78 percent, and with Gorsuch in 76 percent. Still his
agreement with Barrett, at 89 percent, was only slightly lower than his agreement with Kavanaugh. However, Roberts agreed with Kagan and Jackson
(82 and 78 percent, respectively) more than he did with Thomas and Gorsuch. Barrett's agreement with the conservative bloc waned slightly during
2022 and was like her agreement with it during the previous term. In fact, the only conservative justice with whom she agreed with in fewer than 80
percent of the case was Alito (78 percent).

Similar to the conservative bloc, the liberal justices were closely aligned throughout the term. The newest justice, Jackson, aligned with Sotomayor 95
percent of the time and with Kagan 89 percent of the time. Sotomayor and Kagan voted together 95 percent of the time.

Disagreement between justices also seemed muted during the 2022 term. The lowest level of agreement was 60 percent—between Alito and Kagan. A
close second was Sotomayor's agreement 62 percent of the time with Alito. Kagan and Thomas voted together in 64 percent of the cases, and Thomas
and Alito each agreed with Jackson in 64 percent of all cases.

While the 2021 term was marked by a relatively high number of dissenting votes by liberal justices compared to the conservative justices, there was
more parity in dissents in the 2022 term. This term, justices from the conservative bloc were the top three in number of dissents (with one tie: Kagan
and Gorsuch each dissented eleven times). Indeed, Thomas dissented thirteen times, Alito did so twelve times, and Gorsuch dissented eleven times.
Justices in the liberal bloc were close to these. As for the liberal bloc, Kagan tied Gorsuch with eleven dissents, while Jackson and Sotomayor each
dissented ten times.

Table 1-3: Justices in Dissent, 2022–2023 Term

 
Division on

Court    

Justice 8-
1

7-
2

6-
3

5-
4 Total Percent

Roberts — 2 1 1 4 6.8

Thomas 2 3 4 4 13 22.4

Alito 1 3 5 3 12 20.7

Sotomayor — 1 6 3 10 17.2

Kagan — 1 6 4 11 18.9

Gorsuch 1 1 5 4 11 18.9

Kavanaugh — — — 2 2 3.4

Barrett — 1 — 4 5 8.6

Jackson 2 1 5 2 10 17.2

Note: The Court issued fifty-eight decisions in
the 2022–2023 term, including two decisions
dismissing appeals without ruling on the merits.
The fifty-eight decisions included twenty-nine
unanimous decisions and twenty-nine divided
decisions.

Conservative Bloc

Since 2020, the Court's conservative bloc has consisted of three Trump-appointed conservatives, Gorsuch, Kavanaugh, and Barrett; the longest-
serving justice, Clarence Thomas, appointed in 1991 by President George H. W. Bush; and two others appointed in 2005 by President George W.
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Bush, Chief Justice John G. Roberts Jr. and Samuel A. Alito.

In assigning majority opinions, the Court typically tries to distribute the workload somewhat equally among the nine justices. In the 2022 term,
Roberts wrote six majority opinions—the same number as five of his colleagues; Gorsuch and Kavanaugh had seven majority opinions each; and
Sotomayor had five. Three cases were written per curiam (i.e., by the Court). Together, the three liberal justices wrote seventeen majority opinions
while the conservative bloc wrote the remaining thirty-eight signed opinions.

Roberts. As chief justice, Roberts has the prerogative to assign majority opinions when he is in the majority. The Court did not hand down any
opinions until January 23, 2023 (an unusually long wait for its first opinion), and it did not hand down one penned by the chief until May 18, 2023. A
week later, on May 25, 2023, Roberts issued a unanimous decision in Tyler v. Hennepin County . Here, he and his colleagues ruled that it is a violation
of the Fifth Amendment's Takings Clause for the government to take and sell someone's home to satisfy a debt to the government but then keep a
surplus made from the sale.

Four of Roberts's final five decisions had a major impact on important areas of law. As the most likely justice to assign a case to an opinion writer (if
he is in the majority), Roberts has the prerogative to assign to himself. Thus, the chief justice often pens some of the most important cases each term.
The first two on which Roberts wrote had implications for federal election law and voting rights, and, in both, Roberts wrote for a majority that
included the Court's three liberal members, a particularly interesting and surprising development because Roberts has not been an advocate of
increasing voting rights during his tenure on the bench. But notably, he was in these two cases. His decision to assign himself these opinions may also
have been an indication that Roberts was looking for cases about which he could come to consensus with the liberal bloc, as his other opinions took a
markedly more conservative path.

First, in Allen v. Milligan , he joined Kavanaugh and the three liberal bloc justices to decide that Alabama's congressional map, based on the 2020
census, likely violates section 2 of the Voting Rights Act (VRA) and must be redrawn for future elections. Second, in another case with voting rights
implications, Roberts wrote for a six-person majority including Justices Kavanaugh and Barrett and the Court's three-member liberal bloc in Moore v.
Harper . Here, the majority rejected the "independent state legislature" theory that assumed only state legislatures—and not state or federal courts—
have sole control to regulate federal elections. Roberts wrote, to the contrary, that, while the Constitution gives state legislatures the power to regulate
federal elections, state courts can supervise the legislature's exercise of that power.

From here, Roberts indeed took a more conservative tack in other cases. During the final two days of the term, Roberts issued two of the term's most
salient and important decisions, decided by liberal-conservative 6–3 votes. In the first, Biden v. Nebraska , the majority ruled that the Biden
administration's federal student loan forgiveness program is an unconstitutional use of executive power. This ruling was a major blow to the
administration, which had run on the campaign promise of reducing student loan debt. On a more general level, this case (along with Sackett v. EPA )
leveled a major blow to the executive branch's administrative power, curtailing its ability to carry out policy beyond what Congress wrote into law. In
the second decision, Students for Fair Admissions v. President and Fellows of Harvard College, Roberts's decision effectively ended college and
university affirmative action policies. This decision was, perhaps, the most controversial and important one of the entire term because, similar to what
the Court had done a term before when Dobbs overturned Roe, Students for Fair Admissions overturned almost fifty years of precedent, making clear
race could no longer be a factor in college and university admissions decisions.

As with the 2021 term, Roberts was spare in writing separate opinions or in casting dissenting votes. In fact, while he concurred in a host of cases, he
did not write a single concurring opinion. Further, Roberts dissented in only four of the cases decided on the merits during the term—the second
fewest of any of the justices.

Thomas. In his thirty-second year on the Court, Thomas did not author the same stridently conservative majority opinions as he had done during the
2021 term. He also wrote one fewer opinion in the 2022 term—six in total—than in the previous term. And, also unlike the previous term, these
majorities were not as salient a group of cases. However, Thomas had the opportunity to invoke the decision-making criteria to which he is a steadfast
adherent: the doctrine of textualism. This is a method of statutory interpretation that asserts a statute should be interpreted according to its plain
meaning and not according to the intent of the legislature, the statutory purpose, or the legislative history. Interestingly, the doctrine sometimes led
him to conservative outcomes, but sometimes it took him to a more liberal decision.

One such opinion was Jones v. Hendrix , a 6–3 decision in which the Court ruled that federal prisoners cannot raise a claim of legal innocence if they
have already challenged their conviction, even if that claim was unavailable at the time a challenge was filed. Here, Thomas used textualism to side
with Hendrix, the warden of the prison where Jones was serving his sentence. While Jones thought the Court should allow him to correct an error that
he believed led to his conviction, Thomas thought otherwise. As he held in his majority opinion, "Congress has chosen finality over error correction in
this case." This clearly conservative decision took away a civil liberty from an inmate, that is, the ability to appeal an error on the basis of a relatively
new outlet for appeal.

Similarly, in Samia v. United States , Thomas authored the opinion for the same 6–3 majority coalition. This case focused on whether modifying a
confession from a criminal defendant who was not testifying at the trial violates the right to confront a witness guaranteed in the Sixth Amendment.
Thomas wrote that not allowing such confessions to be introduced at the trial of a codefendant would be detrimental to the trial process even if it took
away, to some extent, the defendant's right to confront the witness.

However, Thomas's textualism led him to a slightly more liberal 2022 term decision that protected the rights of the accused. In Ciminelli v. United
States , he authored a unanimous decision calling for prosecutors to be more precise in their definition of fraud. Specifically, this case applied the
precision standard to claims of fraud by state contractors. More to the point, Thomas held that Congress never intended to extend property rights to
intangible things. He wrote, "'Congress'[s] reverberating silence about other [such] intangible interests' forecloses the expansion of the wire fraud
statute to cover the intangible right to control."
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Finally, beyond this line of criminal rights cases, Thomas wrote the majority in one of the Court's most highly watched cases, Twitter Inc. v. Taamneh
. Here, a unanimous Court protected Twitter from lawsuits against it because terror groups (e.g., ISIS) used its platform to spread information to its
members. The Court held that Twitter did not knowingly provide substantial assistance to these groups and, thus, cannot be said to have aided and
abetted ISIS in its terrorist attacks.

Thomas was also less prolific in writing separate opinions during the 2022 term. However, he did write several hard-hitting dissents. For instance, he
wrote for four conservatives in dissent in a significant federal voting rights case, Allen v. Milligan . The majority led by Chief Justice Roberts ruled
that Alabama's congressional map, based on the 2020 Census, likely violates the Voting Rights Act and should be redrawn for future elections.
Thomas disagreed, framing the central question before the justices as whether section 2 necessitates the intentional reshaping of Alabama's long-
standing congressional districts to afford Black voters control proportionate to the state's Black population. He would have held that it does not.

In another case related to voting rights, Thomas led a three-member dissenting coalition in Moore v. Harper . The majority ruled that, while the
Constitution gives state legislatures the power to regulate federal elections, state courts can supervise the legislature's exercise of that power. Thomas
argued that, during the interim before the Court was to rule, the North Carolina Supreme Court had ruled and therefore the case was moot. As such,
the Supreme Court had no capacity to render a decision.

Among Thomas's separate concurring opinions, the most significant was in Sackett v. EPA. Thomas wrote separately to make clear his view that the
majority opinion has now set a crucial limitation on the expansion of federal authority. Further, he argued that past Supreme Court cases have given
federal agencies too much power and that such power should continue to be limited in future cases.

Alito. In contrast to Thomas, and in contrast to his votes and opinions during the 2021 term, Alito did not produce the same level of conservative
decisions during the 2022 term. His six majority opinions included only one relatively conservative decision. Sackett v. EPA had major implications
for the Chevron doctrine—an administrative law principle that compels federal courts to defer to a federal agency's interpretation of an ambiguous or
unclear statute that Congress delegated to the agency to administer. This 9–0 decision, which had four justices concurring only in the judgment,
limited the power of administrative agencies including the EPA but did not overrule Chevron. The reason this decision was not as staunchly
conservative as it could have been was that it did not overturn the Chevron doctrine, which allows great discretion to executive agencies. Rather, it
simply limited the EPA case and went no further.

Alito also led the Court's 5–4 decision in Abitron Austria GmbH v. Hetronic International, Inc. , which limited the reach of federal trademark law to
issues involving domestic commerce and made clear this law does not apply to commerce outside the United States.

Interestingly, Alito's other four majority opinions were decided unanimously and were not as conservative as his opinions from the 2021 term. In
order to achieve opinion writing equity, Roberts may have assigned these cases to Alito so that he had his share of majorities while simultaneously
keeping him from writing in highly salient cases like Dobbs from the previous term. Time will tell if this trend for Alito continues.

Gorsuch. In contrast to Alito, Gorsuch's six majority opinions for the Court included four decided by either 6–3 or 5–4 votes and only two unanimous
decisions. The split decisions were not all divided along ideological lines. For instance, in Bittner v. United States , the Court was faced with deciding
whether multiple violations of failure to report specific accounts under the Bank Secrecy Act should lead to fines for each unreported account or
whether a fine should be levied only for the overall failure to report. Siding with conservatives Roberts, Alito, and Kavanaugh, along with Jackson
from the liberal bloc, Gorsuch ruled that Bittner should be fined only for failing to report a file rather than for each individual account. He based this
decision on the plain meaning of the statute written by Congress. In an equally interesting coalition, Thomas joined Barrett, Sotomayor, and Kagan in
dissent.

Perhaps the most important of Gorsuch's majority opinions, decided along the clear 6–3 ideological line, was 303 Creative LLC v. Elenis . In this case,
the Court ruled that the Colorado Civil Rights Anti-Discrimination Act violates the free speech rights of a web designer who does not want to create
wedding websites for same-sex couples. More specifically, Gorsuch held that the First Amendment prohibits Colorado from forcing a website
designer to create expressive designs conveying messages with which the designer disagrees. He emphasized the importance of the freedom to think
and speak as foundational principles protected by the Free Speech Clause of the First Amendment.

In addition to these decisions, Gorsuch also authored two unanimous opinions including Perez v. Sturgis Public Schools . This case provided an outlet
for individuals suing under the Individuals with Disabilities Education Act to seek a remedy from the courts even when they have not yet exhausted
all of their administrative remedies. This was a major win for people with disabilities in the United States. The other was an opinion in a highly
technical patent case, Amgen v. Sanofi . It is much easier to find unanimity in this type of case because the justices are less likely to have as forcefully
held ideological beliefs on patents as compared to on issues such as affirmative action or freedom of religion.

Just behind Thomas and Alito, Gorsuch dissented in eleven cases but wrote in only three of those cases, and he authored eight concurring opinions to
clarify or highlight points that the majority did not address.

Following his strong views concerning protection of the rights of Native Americans, he dissented in two cases, one involving the Chippewa and one
the Navajo Nation. In Lac du Flambeau Band of Lake Superior Chippewa Indians v. Coughlin , a technical case focused on whether Native American
creditors must submit to U.S. bankruptcy codes in the same way as non-Native creditors, Gorsuch believed Native Americans are immune from such
codes. His opinion was grounded in the argument that "the Constitution's text—and two centuries of history and precedent—establish that Tribes
enjoy a unique status in our law."

Kavanaugh. Kavanaugh authored seven majority opinions, the two most important focusing on immigration law and the water rights of Native
Americans. In the first, Pugin v. Garland , he wrote for a six-member majority that noncitizens who are convicted of an aggravated felony are
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required to be deported under federal law. Here, the justices decided that such felonies may include obstruction even if an investigation or proceeding
is not pending.

n the second case, Arizona v. Navajo Nation , Kavanaugh wrote for a five-member majority. Facing a strong dissent from Gorsuch, Kavanaugh held
that the federal government has no obligation to help Native American tribes secure water rights unless the treaty signed by the two parties explicitly
says that the government has this obligation. The decision was a major blow to Native American rights and to the obligations Native Americans
thought they were owed because of treaties with the federal government.

With just two dissenting votes in cases decided on the merits, Kavanaugh was the justice most often in the majority; Roberts was next with four
dissenting votes and then Barrett with five. Kavanaugh led Alito in dissenting from the decision in Helix Energy Solutions Group, Inc. v. Hewitt ; the
majority ruled that Hewitt was not exempt from the Fair Labor Standards Act and therefore must be paid overtime even though he was not an hourly
worker. Here, Kagan had led a mostly liberal majority in the 6–3 decision, with Thomas and Roberts providing the pivotal votes for the ruling. In his
other dissent, Kavanaugh did not write an opinion.

Barrett. Although she was no longer the most junior justice, in her third full term on the Court, Barrett wrote just six majority decisions. Three of her
decisions were unanimous, two were 8–1 majorities, and one was a 7–2 majority. In one unanimous decision, Arellano v. McDonough , the Court
ruled that the one-year deadline stands, without extensions, for veterans' disability claims following discharge from the service. In another,
Bartenwerfer v. Buckley , Barrett ruled that a debtor is still responsible for her partner's fraud and cannot discharge debt from the fraud by filing
bankruptcy. And in the Dupree v. Younger ruling, she held that post-conviction motions are not required for parties to request an appellate review
when they have lost a summary-judgment case based on solely legal grounds.

The 7–2 decision in United States v. Hansen found that the federal statute criminalizing "encouraging or inducing" illegal immigration prohibits
solely the intentional solicitation and facilitation of specific actions recognized to be in violation of federal law and does not suffer from being
unconstitutionally overbroad. Barrett wrote a twenty-page opinion to explain how the statute does not prohibit a substantial amount of protected
speech. Rather, the law prohibits only speech that leads to unlawful acts and so is not in violation of the First Amendment.

Barrett's other 7–2 majority, Haaland v. Brackeen , was arguably her most significant opinion of the term and garnered a different set of dissenters.
This time it was the Court's two most conservative justices, Thomas and Alito, who disagreed with the seven-member majority ruling that the Indian
Child Welfare Act does not violate the Tenth Amendment's "anticommandeering" doctrine, which bars the federal government from requiring states to
adopt or enforce federal law. More specifically, for Barrett, almost all authority over Native American tribes "lies with the Federal Government."
Thus, the Court held Congress can, in fact, show preference for Native American families in adoption cases to preserve connections to Native culture.

Barrett wrote the majority opinion in Glacier Northwest, Inc. v. International Brotherhood of Teamsters , an 8–1 decision. She ruled that while the
basic right to strike remains intact, union conduct that endangers an employer's property is not covered by the National Labor Relations Act. This free
speech case continued along the Court's historical trend of protecting speech but allowing regulation of it when it may lead to violence.

In terms of separate opinions, Barrett dissented five times, writing in four of them. She also wrote five concurring opinions and joined four others. Her
dissenting opinion in Counterman v. Colorado may have been her most important of the term. In this case, the Court ruled that the test for whether
seemingly threatening speech (e.g., posts on social media platforms such as Facebook) is a true threat and thus not protected speech is whether the
speaker made threats recklessly knowing the recipient could regard the speech as threatening. Barrett argued that threats should never be protected,
and therefore Counterman's conviction should have been upheld.

Liberal Bloc

As in previous terms, the liberal bloc was outvoted in many important decisions. But, unlike past terms, the three liberal justices (together and
sometimes individually) joined coalitions with their more conservative colleagues to reach some unexpectedly moderate to liberal-leaning decisions.
In all, the three liberal justices wrote a total of eighteen majority opinions in cases decided on the merits, or just about a third of the Court's total. This
is in keeping with the justices' norm that majority opinions are meant to be, as much as possible, evenly distributed.

Sotomayor. Sotomayor's five majority opinions were the fewest for the term and included three rulings decided by closely divided votes. The 5–4
decision in Cruz v. Arizona ruled that a state rule of criminal procedure precluding post-conviction relief does not rest on adequate and independent
state law, and therefore federal courts may review the ruling. This was an important ruling for judicial federalism, that is, the relationship between
state and federal courts. Roberts and Kavanaugh provided the pivotal votes for Sotomayor to hold the majority. In one of two 6–3 decisions,
Yegiazaryan v. Smagin , Sotomayor was joined by Kagan and Jackson along with Roberts, Kavanaugh, and Barrett to rule that the important
Racketeer Influenced and Corrupt Organizations Act (RICO) applies to filing a civil suit when the racketeering took place in the United States.

The most important majority opinion of Sotomayor's five was in Andy Warhol Foundation, Inc. v. Lynn Goldsmith Ltd. This 7–2 decision, with only
Kagan and Roberts dissenting, ruled that Warhol's drawings based on Goldsmith's original photograph did not meet the "fair use" standard under U.S.
copyright law. To have their works protected from unfair use was a major win for writers, artists, and other creative producers and ensures they are
justly compensated when someone uses or substantially copies their work.

Sotomayor also led a unanimous decision in an identity theft case. The ruling in Dubin v. United States favored the idea that there is not a boundless
definition of identity theft under federal criminal law. Specifically, if someone commits fraud—Dubin was charged with health-care fraud for
overbilling—that person cannot also be said to have committed identity theft because of possessing those names used in committing the fraud. In
short, for a plaintiff to prove identity theft, the stealing of identity must be the actual crime rather than a tangential means to a related crime.

Unlike in the 2021 term, Sotomayor was not the most prolific of all the justices in writing or joining dissenting opinions. This term, with 10 dissents,
she was tied with Jackson in having the fourth most. In an additional contrast to the 2021 term, Sotomayor cast no lone dissenting votes this term. In
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the previous term, she cast four such votes, more than any of the other justices who wrote lone dissents during that term.

Kagan. Kagan's six majority opinions showed a great deal of consensus among her colleagues. In fact, she led two unanimous majorities, two 8–1
decisions, and one 7–2 decision. This is much greater consensus than she garnered during the 2021 term. She led a unanimous court in one of the
term's highest profile cases, Jack Daniel's Properties, Inc. v. VIP Products LLC. In this case, the Court ruled that trademark dilution liability for
noncommercial use of a trademark does not provide protection for parody, criticism, or commentary when the alleged diluter utilizes a mark as a
designation of source for its own goods. As to the specific case facts, this meant that VIP's parody of Jack Daniel's famous "Old No. 7 Brand
Tennessee Sour Mash Whiskey" on a dog toy called "The Old No. 2 On Your Tennessee Carpet" was not protected speech under the First
Amendment.

Kagan led an 8–1 decision in another highly important case, Financial Oversight and Management Board for Puerto Rico v. Centro de Periodismo
Investigativo, Inc. , a federalism case centered on whether the Financial Oversight and Management Board for Puerto Rico has sovereign immunity
from suits against it. The Court ruled that, indeed, the board has sovereign immunity from legal claims. The ruling made clear that, had Congress
intended for sovereign immunity not to apply, it would have written that into the law.

Kagan also led a 7–2 decision in another important free speech case: Counterman v. Colorado . Because the Court had never before found that threats
are protected speech, the change in this viewpoint, at least for social media posts, fundamentally alters the law to protect more speech (including some
threats) than ever before. Counterman had issued threats over Facebook, but the Court ruled that this was protected speech and that to determine
whether speech contains true threats, the legal test is whether someone made the threats recklessly, was aware that the recipient could regard these as
threats, and still made them anyway.

Finally, Kagan authored one majority opinion for a split Court. This Fair Labor Standards Act (FLSA) case, Helix Energy Solution Group, Inc., v.
Hewitt (decided by a 6–3 vote), focused on whether a supervisor who makes more than $200,000 per year should earn overtime or whether his
position is exempt under the FLSA. Kagan, along with Sotomayor, Jackson, Roberts, Barrett, and Thomas ruled that he is entitled to such pay. This
was a major win for potentially FLSA-exempt employees throughout the United States because until Helix, employees like Hewitt were actually
exempt from FLSA protections. Thus, rights increased for many workers throughout the nation.

Jackson. In her first full term on the Court, Jackson issued six majority opinions. Four of these opinions were unanimous, including her first:
Delaware v. Pennsylvania and Wisconsin This is consistent with the Court's norm that the newest justice is assigned to write a unanimous opinion
first. Two of Jackson's unanimous opinions had a major impact on the law. Lora v. United States altered the ability of convicted criminals to appeal
when they face consecutive sentences. The Court ruled that individuals who have received consecutive sentences under federal law may now be
eligible for a reconsideration of their sentencing through a new hearing. The second impactful unanimous opinion, Santos-Zacaria v. Garland , had
implications for immigration law. Specifically, noncitizens may ask for review in a federal court of appeals even if they are still working their way
through the Board of Immigration Appeals process as they appeal decisions they believe were made in error.

Per curiam opinions

In addition to the fifty-five signed majority opinions, the Court dismissed a case as improvidently granted without ruling on the merits (In re Grand
Jury) and issued unsigned opinions in two other cases, both of which were unanimous. The first, Gonzalez v. Google LLC , was sent back to the Ninth
Circuit Court of Appeals to reconsider in light of the Court's other Internet-based decision: Twitter, Inc. v. Taamneh . Gonzalez did not set precedent
because it was remanded based on this companion case. However, Twitter did make clear that social media platforms cannot be held accountable for
content that users place on them.

The second, Calcutt v. FDIC , had major implications for administrative law. The justices ruled that when a U.S. court of appeals decides that an
administrative agency used the wrong legal rule to make a decision, the court must remand to the agency for further consideration. The impact of this
decision is that the court of appeals cannot make a policy decision. Rather, it must wait for the administrative law judge to decide and await a future
appeal.
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The Supreme Court's October 2022 term showcased two distinct dynamics. First, it demonstrated the justices' willingness to seek consensus, even in
contentious cases, which is in stark contrast to the 2021 term that showcased record-low unanimity and significant shifts in legal precedent on issues
including abortion rights, gun rights, and environmental regulation. However, the 2022 term also revealed the continued strength of a conservative 6–
3 majority in headline-grabbing cases that were also legally and politically salient.

The term began with scholars and Court watchers alike expecting a continued decline in agreement and an increase in 6–3 decisions favoring the
conservative majority. While there were indeed notable victories for conservatives—such as decisions on affirmative action, same-sex wedding
services, and student loan forgiveness—this term ultimately presented a more nuanced narrative than the previous one. With regard to unanimous
decisions, the percentage of cases in which all the justices agreed increased significantly, jumping from 20 percent in the prior term to close to 50
percent this term. This increasing unanimity suggests a concerted effort to find common ground. Also, in contrast to the previous term, which saw a
sharp rise in 6–3 decisions for a total of nineteen, this term had only five decisions that split along ideological lines and a total of eleven 6–3
decisions.

In one surprisingly unanimous case, Axon Enterprise, Inc. v. Federal Trade Commission , the justices approved a new way for regulated parties to
challenge federal agency decisions in court, demonstrating that, even in contentious cases, the justices could form unexpected alliances to reach
agreement. And in Allen v. Milligan , Roberts and Kavanaugh sided with their more liberal colleagues to uphold a lower court ruling against
Alabama's voting practices, despite the Court's previous skepticism indicated by granting an emergency stay. This ruling is particularly surprising
given the chief justice's vote in Shelby County v. Holder (2013) more than a decade ago.

In Moore v. Harper, the same five justices, along with Barrett, rejected a theory that would have given state legislatures exclusive control over federal
election rules. This decision was particularly significant for democracy. The willingness of Roberts, Kavanaugh, and Barrett to join forces with the
liberal bloc demonstrated their emerging role as the Court's right-leaning center; these justices formed a trio rather than relying on a single swing vote
as in past terms, such as when Kennedy or O'Connor controlled the center.

Roberts, as chief justice, whose approach was characterized by incrementalism and concern for the Court's legitimacy, seemed have a stronger
influence on the Court's direction than he has had in past terms. This is another key contrast from the 2021 term when it seemed as though the Court
was controlled more by Thomas than by the chief justice. One way Roberts took back control was by siding with the liberal bloc of justices on several
occasions, producing significant victories. Indeed, Roberts was in the majority in divided cases with signed opinions fully 87 percent of the time,
second only to Kavanaugh at 93 percent. Thomas was last by this measure at 57 percent.

Another surprising aspect of the 2022 term was that two of the Court's most conservative members, Thomas and Alito, wrote the most dissents
(sixteen in total), while the Court's three most liberal members voted with the majority between 62 and 68 percent of the time, each. Thus, while the
Court's conservative bloc still had major victories in highly important cases, such as those on affirmative action and student loans, it did not control
the Court in the same way as it seemed to during the 2020 and 2021 terms.

When it came to divided decisions, the liberal justices were in the majority about 64 percent of the time, compared to 73 percent for the conservative
justices. In the previous term, liberals were behind conservatives by 34 percentage points, marking the largest gap in at least a decade. A possible
reason for this change is the Court retrenching a bit after issuing such highly controversial conservative decisions during the previous two terms.

Interesting alliances also emerged during the 2022 term. Roberts sided with Kagan, a liberal, about 82 percent of the time, which is a major jump
from the previous term. Conversely, his agreement with Thomas dropped to 75 percent. Similarly, Trump appointee Kavanaugh aligned with Jackson,
who was appointed by President Biden, about 80 percent of the time, while his agreement with Thomas dropped to just 73 percent.

Evidence that consensus was quelled, on occasion, by the strong 6–3 ideological split emerges in the Court's decisions to declare laws
unconstitutional (Table 2-1) and in its decision to overturn precedent (Table 2-2). In Students for Fair Admissions, Inc. v. President and Fellows of
Harvard College , the Court did both. In this case, the Court made the highly conservative decision to overturn the controlling case for affirmative
action— Grutter v. Bollinger —and it also held unconstitutional a state law promoting race-conscious admissions policies for private and state
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universities. The Court held unconstitutional two other laws that resulted in liberal decisions: one that gave state legislature exclusive power to set
rules for federal elections and one that allowed counties to retain excess value of a home sale to settle a tax debt.

Table 2-1: Laws Held Unconstitutional in the 2022–2023 Term

The Supreme Court issued three decisions during the 2022–2023 term ruling state laws unconstitutional. Through eighteen terms, the Roberts Court
had issued twenty-six decisions ruling federal laws unconstitutional.

Decision Law Held Invalid

Federal laws  

(None)  

State laws  

Students for Fair Admissions, Inc. v. President & Fellows of
Harvard College Law allowing race-conscious admissions policy at public universities

Moore v. Harper North Carolina law giving state legislature exclusive power to set rules for
federal elections

Tyler v. Hennepin County, Minnesota Law allowing a county to retain excess value of home above tax debt

Table 2-2: Reversals of Earlier Rulings, 2022–2023 Term

The Supreme Court issued one decision during the 2022–2023 term that explicitly overruled previous rulings by the Court. Although counts vary, the
ruling brought the number of such reversals by the Roberts Court to twenty-two in eighteen terms, a lower rate than the rates for the Burger and
Rehnquist courts. Through history, the Court has reversed prior decisions at least 247 times.

New Decision Old Decision New Holding

Students for Fair Admissions, Inc. v. President &
Fellows of Harvard College

Grutter v.
Bollinger

Law allowing race-conscious admissions policy at private and public
colleges and universities is unconstitutional

Even with landmark cases on the docket, the term wasn't as groundbreaking as some Court watchers expected. But that doesn't mean that the 6–3
conservative majority is losing its strength. Instead, it seems there might be some disagreement among the conservative justices about how much and
how quickly they want to make changes. This struggle could continue into the 2023 term, which will still feature a mix of high-profile cases, such as
those on gun restrictions for domestic violence offenders and debates about the Chevron doctrine, as well as less attention-grabbing ones, such as
veterans' educational benefits and maritime choice-of-law clauses.

Business Law

Over the two terms prior to the 2022 term, the Court's conservative justices gave business interests several significant victories on closely divided
cases. The 2022 term was different. Business and labor seemed to be one area in which the justices showed some semblance of consensus. And, when
there was no consensus, the coalitions were not always typical.

Bartenwerfer v. Buckley provides an example. This 9–0 decision focused on whether a debtor, who is liable for a partner's fraud, can discharge the
debt in bankruptcy if not culpable for the fraud. In general, when individuals declare bankruptcy, they are usually freed from debts they had before
filing for bankruptcy. But there are some exceptions outlined in federal bankruptcy law. One of these exceptions, §523(a)(2)(A), says that debts
obtained through fraud can't be discharged. In this case, Bartenwerfer sold a house with her then-boyfriend (who later became her husband) without
telling the buyer everything about its condition. A court in California decided the couple owed the buyer money for not being honest. As the
bankruptcy court had said Bartenwerfer herself didn't commit fraud, she argued that she shouldn't have to pay because she wasn't the one who
committed the dishonest transaction.

The Supreme Court disagreed. In her majority opinion, Barrett argued that the law focuses on how the money was obtained, by fraud, not on who
committed the fraud. So even though Bartenwerfer did not commit the fraud, herself, according to the law, she still cannot get rid of the debt as she
obtained money by fraud.

The Court was also unanimous in Slack Technologies, LLC v. Pirani . This case focused on what it takes to raise a cause of action under §11(a) of the
Securities Act of 1933. Generally, to do so, a plaintiff is required to allege the acquisition of a security that falls within the scope of "such security"
issued in accordance with a registration statement that is materially misleading. Writing for a unanimous court, Gorsuch clarified that section 11
liability is applicable solely to purchasers of registered shares. He pointed out that the primary obstacle to extending section 11 liability to
unregistered shares lies in the language of the statute, which refers to a "registration statement [that] contained an untrue statement of a material fact .
. . [or was otherwise] misleading," allowing "any person acquiring such security" to file suit based on the misleading registration statement. The key
question, Gorsuch emphasized, revolved around whether the term "such security" refers exclusively to a security issued pursuant to the allegedly
misleading registration statement or if it can also encompass a security not issued under that statement.
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With a close to unanimous decision (8–1 with only Gorsuch in dissent), Lac du Flambeau Band of Lake Superior Chippewa Indians v. Coughlin
focused on the business interests of Native American tribes. The Lac du Flambeau Band of Lake Superior Chippewa Indians holds federal recognition
as a Native American tribe. One of its enterprises, Lendgreen, provided Coughlin with a payday loan. Subsequently, Coughlin initiated Chapter 13
bankruptcy proceedings, prompting an automatic stay under the Bankruptcy Code that barred additional collection actions by creditors. Despite this,
the lender persisted in efforts to collect Coughlin's debt. Coughlin moved to enforce the automatic stay against Lendgreen and, in response, the Band
asserted tribal sovereign immunity and moved to dismiss the enforcement proceedings.Top of Form

Jackson wrote for the majority against the Band. In so doing, she emphasized that for Congress to abrogate tribal sovereign immunity, its intent must
be unmistakably clear in the language of the statute. She found that the Bankruptcy Code unequivocally abrogates the sovereign immunity of every
government capable of asserting such immunity, including federally recognized tribes. For her, the comprehensive nature of the definition of
"governmental unit" in §101(27) is paramount: "As an initial matter, the definition of 'governmental unit' exudes comprehensiveness from beginning
to end." She argued that both this catchall phrase and the phrase "foreign or domestic" mean "Congress unmistakably intended to cover all
governments in §101(27)'s definition, whatever their location, nature, or type." In short, Native American tribes are not immune from the automatic
stay of the Bankruptcy Code, which obligates creditors operated by Native American tribes to submit to the bankruptcy process in the same way that
the states and the federal government do.

Even in more highly contested cases, the Court was not always split on ideological lines. For example, the 5–4 decision in Abitron Austria GmbH v.
Hetronic International, Inc. had coalitions that crossed ideological lines. The majority included Jackson, the newest and perhaps most liberal justice,
while the dissenting coalition, which concurred in the judgment, was composed of Roberts, Sotomayor, Kagan, and Barrett. This case marks a
significant development in the interpretation of the Lanham Act, the federal trademark statute. Specifically, the ruling limits the reach of this law to
issues involving domestic commerce and makes clear it does not apply to commerce outside the United States. As the issue hinges on the location of
the conduct relevant to the focus, the "use in commerce" of a trademark in the United States delineates the boundary between foreign and domestic
applications of the Lanham Act provisions. Simply put, if a trademark is not employed in domestic commerce, the Lanham Act does not apply, even if
such usage results in confusion within the United States.

Similarly, the 5–4 decision in Bittner v. United States saw Jackson join her more conservative colleagues in the majority while Thomas and Barrett
joined Sotomayor and Kagan in dissent. In this case, the Court was faced with deciding whether multiple violations of failure to report specific
accounts under the Bank Secrecy Act should lead to fines for each unreported account or whether a fine should be levied only for the overall failure to
report. Siding with conservatives Roberts, Alito, and Kavanaugh, along with Jackson from the liberal bloc, Gorsuch ruled that Bittner should only be
fined for failing to report a file rather than for each individual account. He based this decision on the plain meaning of the statute written by Congress.

The one clear win by the 6–3 conservative coalition arose in Biden v. Nebraska . This case focused on determining whether the secretary of education
possesses the authority, as outlined in the Higher Education Relief Opportunities for Students Act of 2003 (HEROES Act), to deviate from the
existing provisions of the Higher Education Act of 1965. One proposed deviation is establishing a student loan forgiveness program with the potential
to cancel approximately $430 billion in debt principal, affecting nearly all borrowers. According to the HEROES Act, the secretary is empowered to
waive or modify any statutory or regulatory provision related to student financial assistance programs under Title IV of the Education Act during
times of war, military operations, or national emergencies, codified in section 1098bb(a)(1).

Rejecting the Biden administration's argument that the loan forgiveness program aligned with the purpose of the HEROES Act, Roberts, writing for
the majority, invoked the "major questions" doctrine, asserting that Congress must explicitly grant an administrative agency the authority for
decisions of significant consequence. The Court ruled that Congress had not done so. Given "the 'history and the breadth of the authority that [the
agency] ha[d] asserted,' and the 'economic and political significance' of that assertion," Roberts wrote, there was "'reason to hesitate before concluding
that Congress' meant to confer such authority."

Criminal Law and Procedure

The Court's criminal law decisions in the 2022 term were relatively narrow in scope and included no rulings that led to broad changes for criminal
cases in state or federal courts. Unlike past terms, this one saw the conservative justices garnering only one significant 6–3 coalition that cut the rights
of prisoners. Specifically, they ruled that federal prisoners cannot raise a claim of legal innocence if they have already challenged their conviction—
even if that claim was unavailable at the time a challenge was filed. More specifically, in Jones v. Hendrix , Thomas wrote for the majority that such
claims cannot be made because congressional intent was clear: "Here, as often is the case, the best interpretation is the straightforward one. Section
2255(h) specifies the two limited conditions in which Congress has permitted federal prisoners to bring second or successive collateral attacks on
their sentences. The inability of a prisoner with a statutory claim to satisfy those conditions does not mean that he can bring his claim in a habeas
petition under the saving clause. It means that he cannot bring it at all. Congress has chosen finality over error correction in his case." This was a
major setback for prisoners' rights especially given the strong conservative majority that took this position.

In contrast, Reed v. Goertz was a 6—3 decision with three conservatives—Gorsuch, Alito, and Thomas—in dissent. Kavanaugh wrote for a majority
coalition that included Roberts, Sotomayor, Kagan, Barrett, and Jackson. They concluded that, when a prisoner asks for DNA testing after conviction,
through the process the state offers, the time limit for filing a claim if that prisoner thinks rights were violated during the legal process begins to run
only after all state appeals have ended. Kavanaugh said that, in Reed's situation, the time limit for his claim started when the highest Texas court
rejected his request for a new trial rather than when the lower court refused his DNA testing request. This was a key win for convicted felons because
it significantly—at least potentially—increased the time they had to appeal a DNA test refusal.

The remaining key criminal rights cases found unanimous agreement among the justices. And, interestingly, three of those cases were written by two
of the most conservative justices on the bench: Thomas and Alito. In Ciminelli v. United States , Thomas made clear, writing for a unanimous Court,
that federal prosecutors must be more precise in articulating fraud cases against suspicious state contractor activity. More specifically, he emphasized
that when the federal wire fraud statute was enacted, the term "to defraud" referred to wronging a person in that person's property rights. For him, the
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Court has consistently interpreted the "money or property" requirement as limiting the "scheme to defraud" element. As he put it, "We have held,
however, that the federal fraud statutes criminalize only schemes to deprive people of traditional property interests." Thomas relied strongly on
McNally v. United States (1987), in which the Court restricted the right-to-control theory to the protection of individual property rights, and he
emphasized how McNally demonstrates no historical support for extending the concept of property rights. This is a win for those accused of fraud
because it significantly narrowed its definition.

Thomas also wrote Samia v. United States , a case involving Hunter, Stillwell, and Samia who underwent a joint trial and were found guilty on five
charges: conspiracy to commit murder-for-hire, murder-for-hire, conspiracy to murder and kidnap in a foreign country, causing death with a firearm
during and in relation to a crime of violence, and conspiracy to launder money. Subsequently, all three defendants received life sentences. Among the
evidence leading to their convictions was Stillwell's redacted confession. Samia contested the admission of this evidence, contending that the
redactions were insufficient. He argued that jurors could readily infer that the confession's mentions of "another person" pertained to Samia himself.
Consequently, Samia maintained that his inability to cross-examine Stillwell amounted to a violation of his Sixth Amendment right to confront
witnesses against him. The Court did not agree. Indeed, the justices argued that the inclusion of a modified confession from a non-testifying
codefendant does not breach the Confrontation Clause of the Sixth Amendment. Thomas argued, "For most of our Nation's history, long-standing
practice allowed a nontestifying codefendant's confession to be admitted in a joint trial so long as the jury was properly instructed not to consider it
against the nonconfessing defendant." This was a major setback for defendants' rights, especially given that the full Court agreed with Thomas. In
short, defendants were stripped, at least to some extent, of their Sixth Amendment right to confront a witness against them—even when that witness is
a codefendant.

The fifth and final criminal rights case decided by the conservative majority was Smith v. United States . Here, Alito wrote for the unanimous Court
that, if an appellate court determines that the location for a criminal trial was inappropriate, the conviction ought to be set aside, leaving room for a
potential retrial. In other words, such cases should not be dismissed just because doing so might violate the prohibition of double jeopardy. The Court
dismissed the argument that double jeopardy concerns justified a ban on retrials. As such, "retrial is permissible when a trial terminates 'on a basis
unrelated to factual guilt or innocence of the offence of which [the defendant] is accused.'" In such cases, the legal system precisely knows why a
prosecution failed, and the defect is unrelated to the concerns of the double jeopardy clause—specifically, a defendant's culpability. Alito argued that,
unlike a general verdict of not guilty, an appellate reversal for bad venue "is perfectly consistent with the possibility that the defendant is guilty of the
charged offense."

The final two unanimous decisions were more friendly to criminal defendants. In Dubin v. United States , the Court ruled that the boundless
interpretation of what constitutions identity theft is not appropriate. Rather, identity theft must be the actual crime rather than a tangential means to a
related crime if a plaintiff wants to prove identity theft. Writing for the Court, Sotomayor emphasized the need for restraint in interpreting federal
criminal statutes and avoiding incongruous breadth in their application. She expressed concern about the staggering breadth of the government's
interpretation, and suggested the Court needed to reign in an overly broad interpretation. As she explained, the Court has "'traditionally exercised
restraint in assessing the reach of a federal criminal statute' . . . This restraint arises 'both out of deference to the prerogatives of Congress and out of
concern that a fair warning should be given to the world in language that the common world will understan[d] of what the law intends to do if a
certain line is passed.'"

And the Court's newest member, Jackson, wrote in Lora v. United States that individuals who have received consecutive sentences under federal law
may now be eligible for a reconsideration of their sentencing through a new hearing. In so doing, Jackson underscored that the Court's decision would
provide more flexibility for judges, in contrast to the government's view: "Given those choices to favor sentencing flexibility over mandatory
penalties, it is not 'implausible,' as the Government asserts, that subsection (j) permits flexibility to choose between concurrent and consecutive
sentences." Despite this view, for Jackson, judges can still ensure penalties fit the crime: "Nor is that flexibility incompatible with the seriousness of
subsection (j) offenses. Subsection (j) merely reflects the seriousness of the offense using a different approach than subsection (c)'s mandatory
penalties."

Individual Rights

The 2022 term also had wins on both sides of the ideological divide when it came to cases involving individual liberties. The liberal side saw major
decisions in the area of voting rights, while the conservative side had landmark outcomes relating to freedom of speech, freedom of religion, and
affirmative action, amongst other areas.

Voting Rights

Allen v. Milligan focused on section 2 of the Voting Rights Act (VRA), which prohibits election practices leading to the denial or curtailment of the
right to vote based on race. In 2021, voters and advocacy groups initiated legal proceedings challenging Alabama's redistricting plan for its seven U.S.
House of Representatives seats. They contended that the map contravened section 2 by diminishing the voting influence of the state's Black residents,
who constitute 27 percent of the population. Specifically, they asserted that the state's new plan concentrated many Black voters into a single district
within central Alabama, referred to as the "Black Belt," while simultaneously dispersing Black voters in the remaining Black Belt area across various
other districts. the Court found that the congressional map drawn by Alabama's legislature following the 2020 census likely violates the VRA and did
not accept the state's request for a "race-neutral benchmark" going forward.

Over the last decade, Court opinions involving the VRA indicate that the conservative justices tend to oppose rulings upholding any VRA protections
for majority–minority districts, namely, those districts that guarantee a minority group has the needed votes to help its chosen candidate to win an
election. But in Allen, the majority decision took the opposite view, with five justices in the majority holding that the Alabama secretary of state's
race-neutral benchmark theory of evaluating congressional districts was a violation of the VRA. Thus, the state was told to redraw it for future
elections.
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Perhaps a more important victory for the liberal bloc came in Moore v. Harper. This case focused on the so called "independent state legislature"
theory, which is thought to give state legislatures, and only state legislatures, the power to decide on procedures rules surrounding federal elections.
The case originated as a challenge to a congressional map enacted by North Carolina's Republican-controlled state legislature in early November
2021. Democratic voters and nonprofit organizations contended that the new map constituted a partisan gerrymander, favoring one political party at
the expense of another. They argued that, despite the state's approximate division among Democrats, Republicans, and unaffiliated voters, the new
map would likely result in Republicans securing ten out of the fourteen seats in the U.S. House of Representatives.

In 2019, the Supreme Court decided Rucho v. Common Cause , holding that federal courts cannot adjudicate claims of partisan gerrymandering.
However, Roberts, in a 5–4 decision, acknowledged that states retained the authority to address partisan gerrymandering through their own laws and
constitutions. In February 2022, the North Carolina Supreme Court, then possessing a 4–3 Democratic majority, declared that the new map violated a
provision in the state constitution that ensured free elections. Consequently, the state's high court prohibited the use of the new map in the 2022
elections and a subsequent trial court adopted a new map, crafted collaboratively by Republicans and Democrats. This map led to an equal
distribution of the state's congressional seats, 7–7.

In 2021, Republican legislators brought the matter to the U.S. Supreme Court to challenge the decision of the North Carolina Supreme Court. They
contended that, by invalidating the congressional map drawn by the legislature, the state court transgressed the independent state legislature theory.
This theory relies on two constitutional provisions—Article I's Elections Clause, which dictates that the "Times, Places, and Manner" of
congressional elections shall be prescribed by each state's legislature, and Article II's Electors Clause, which allows that states can appoint
presidential electors for the Electoral College "in such Manner as the Legislature thereof may direct." Advocates of this theory argue that state courts
lack the authority to oversee how state legislatures conduct elections for Congress or the president, including the power to set aside congressional
maps.

In his majority opinion, Roberts directly addressed the independent state legislature theory. In so doing, he highlighted the long-standing tradition in
U.S. history wherein state courts invalidate laws conflicting with state constitutions. He rested this argument on Marbury v. Madison (1803): "State
cases, debates at the Convention, and writings defending the Constitution all advanced the concept of judicial review. And in the years immediately
following ratification, courts grew assured of their power to void laws incompatible with constitutional provisions." Further, the Court's own
precedents make it clear that there is no exception to this tradition for laws pertaining to elections. Roberts continued, "The significant point for
present purposes is that the Court in Arizona State Legislature recognized that whatever authority was responsible for redistricting, that entity
remained subject to constraints set forth in the State Constitution." This decision was a major setback for Republican state legislatures that were still
focused on, what they perceived as, the stolen 2020 presidential election. In contrast, it was a major win for Democrats and liberals in the United
States who wanted to ensure some oversight would continue to exist over state legislatures that wanted to set their own rules with no accountability.

Native American Tribal Power and Rights

The relationship between Native American nations and the federal or state governments was a key focus yet again in 2022 for the Roberts Court.
While the Court decides a fair number of these cases, this is the third term over the last five in which the justices considered more than one major case
in this area of the law. One case was a win for advocates of tribal sovereignty, and one was a key loss for tribal nations.

First, in Haaland v. Brackeen , the justices considered whether the Indian Child Welfare Act (ICWA) violates the Tenth Amendment's
"anticommandeering" doctrine, which bars the federal government from requiring states to adopt or enforce federal law. More specifically, the case
involves three child custody proceedings governed by the ICWA. The ICWA is a federal law designed to regulate state court adoption and foster care
proceedings involving Native American children and establishes preferences for their placement, with the aim of preserving their connection to
Native American families. Haaland challenged the ICWA as unconstitutional on several grounds, including the view that Congress lacks the authority
to enact it and that it is a violation of the Tenth Amendment's anticommandeering doctrine, which is intended to keep separate state and federal
powers.

The Court disagreed with Haaland. Instead, in her majority opinion, Barrett was explicit that Congress has the power to enact the ICWA, and this
power does not violate the Tenth Amendment's anticommandeering doctrine, which Haaland contended bars the federal government from requiring
states to adopt or enforce federal law. While Barrett acknowledged that Congress possesses extensive powers over Native American affairs, that
power is not unlimited. In this case, despite the fact that family law traditionally falls under state jurisdiction, once Congress legislates in an area, as it
did here, state law is pre-empted. She explained that "when Congress validly legislates pursuant to its Article I powers, we 'ha[ve] not hesitated' to
find conflicting state family law preempted, '[n]otwithstanding the limited application of federal law in the field of domestic relations generally.'"

Native American nations were not as fortunate in Arizona v. Navajo Nation . This case dealt with the 1868 peace treaty between the United States and
the Navajo Nation, known as the Treaty of Bosque Redondo, establishing the Navajo Reservation, covering around 17 million acres in the Colorado
River Basin of the western United States. The treaty implied that the federal government, by reserving land for the Navajo Nation, also reserved for it
the right to use necessary water from various sources within the reservation.

However, in recent years the Navajo, facing water scarcity issues, like many states in the western United States, believed the government's efforts to
address their water needs fell short of the trust obligations outlined in the 1868 treaty. To compel the federal government to secure essential water for
the Navajo, a process that they argue includes assessing water needs and potentially building water infrastructure, the Navajo Nation filed suit against
the federal government. In the suit, the Navajo contended that the 1868 treaty established an ongoing relationship between their nation and the United
States, entailing a general trust relationship, or what is known legally as a duty of protection. The Navajo Nation further argued that the treaty
imposed obligations on the federal government to act in furtherance of its purposes, one of which included the right to sufficient water to sustain its
land. Relying on canons for interpreting Native American treaties, the Navajo Nation asserted that the federal judiciary should interpret treaty
language as tribal negotiators would have understood it when the treaties were signed.
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The Court disagreed. Instead, it ruled that the federal government has no obligation to help Native American tribes secure water rights unless the
treaty signed by the two parties explicitly says that the government has this obligation. Kavanaugh's majority decision adopted the federal
government's argument, treating Native American treaties as establishing property rights—such as land, timber, minerals, and water—positioning
each right as a component within a bundle of property rights constituting a reservation. He concluded, "In light of the treaty's text and history, we
conclude that the treaty does not require the United States to take those affirmative steps. And it is not the Judiciary's role to rewrite and update this
155-year-old treaty. Rather, Congress and the President may enact—and often have enacted—laws to assist the citizens of the western United States,
including the Navajos, with their water needs."

Religious Freedom

In 303 Creative LLC v. Elenis, Director of Colorado Civil Rights Division , the Court came back to a decision it ruled on in 2018, Masterpiece Cake
Shop v. Colorado Civil Rights Commission . This time, the Court did not rule narrowly. Rather, it made very clear that someone who offers wedding
services has a First Amendment freedom of speech right to refuse to provide services to same-sex couples.

Specifically, Smith, who owns the graphic design business 303 Creative LLC, expanded her services to help couples create websites for their
weddings. Smith emphasized that all the content on these websites is original and customized specifically for each couple. Additionally, she ensures
that her personal touch is evident by prominently displaying the name of her company on every website she creates. She therefore claimed her
creations are a form of expression, conveying a particular message.

After launching the changes to her business, Smith was concerned that the state of Colorado might use its Colorado Anti-Discrimination Act (CADA)
to compel her, in violation of her First Amendment freedom of speech rights, to create websites celebrating marriages that violate her personal beliefs.
CADA, passed in 2013 and effective since 2015, prohibits "public accommodations" from denying goods and services based on various traits,
including sexual orientation. It defines public accommodation broadly, covering almost every public-facing business in the state. Further, CADA
prohibits discrimination in the workplace based on protected class, which includes disability, race, creed, sex, sexual orientation, gender identity,
gender expression, religion, age, national origin, ancestry, and pregnancy status. Either state officials or private citizens can enforce CADA, and
violations can result in substantial penalties. The potential attorney fees in a CADA case can be significant, increasing employers' liability if they lose.
Additionally, courts can now award punitive damages ranging from $10,000 to $25,000, based on company size. For larger organizations with more
than 500 employees, fines can reach up to $300,000.

In an ideologically divided 6–3 decision, the Supreme Court held that the First Amendment prohibits Colorado from forcing a website designer to
create expressive designs conveying messages with which the designer disagrees. Gorsuch emphasized the importance of the freedom to think and
speak as foundational principles protected by the Free Speech Clause of the First Amendment. He wrote that "as this Court has long held, the
opportunity to think for ourselves and to express those thoughts freely is among our most cherished liberties and part of what keeps our Republic
strong." This was a major victory for the conservative bloc that has been using freedom of religion and freedom of speech cases to protect people who
do not want to provide services to same-sex couples, even though these couples are part of a protected class of citizens under the equal protection
clause of the Fourteenth Amendment.

Groff v. DeJoy provided another major victory for advocates of religious freedom. The case involved Groff, an Evangelical Christian, who believed
that Sunday should be a day dedicated to worship and rest. In 2012, Groff started a mail delivery job with the United States Postal Service (USPS), a
position that generally did not involve Sunday work. However, when USPS began facilitating Sunday deliveries for Amazon, Groff faced the prospect
of Sunday work. To avoid Sunday work, Groff transferred to a rural USPS station that initially did not make Sunday deliveries. Later, when Amazon
deliveries started at that station as well, Groff remained unwilling to work on Sundays. As a result, USPS redistributed Groff's Sunday deliveries to
other staff. Groff faced disciplinary action for not working on Sundays and, eventually, he resigned. Groff sued USPS under Title VII of the Civil
Rights Act of 1964, claiming that USPS could have accommodated his Sunday Sabbath practice without causing significant hardship.

The Court ruled for Groff and set the bright-line rule that an employer must accommodate an employee's religious beliefs unless it can prove that
doing so would "result in substantial increased costs in relation to the conduct of" the employer's business. This ruling makes it much more difficult
for employers to refuse to accommodate requests based on an employee's religious beliefs.

Affirmative Action

Perhaps the most controversial and high-profile decision of the 2022 term was the Court's ruling in Students for Fair Admissions, Inc. v. President and
Fellows of Harvard College , consolidated with Students for Fair Admissions, Inc. v. University of North Carolina .

Harvard College and the University of North Carolina (UNC) stand as two of the oldest higher education institutions in the United States, attracting
tens of thousands of applicants annually, with only a fraction gaining admission. The selective admissions processes at both Harvard and UNC are
comprehensive, evaluating factors such as grades, recommendation letters, extracurricular activities, and, notably, race. The central issue at hand
pertained to the legality of the admissions systems employed by Harvard College and UNC, in which applicants' race was considered during
admissions screening as well as in determination of the composition of the admitted class.

Students for Fair Admissions (SFFA) is a nonprofit organization with the stated purpose of defending human and civil rights secured by law, including
the right of individuals to equal protection under the law. The SFFA initiated separate legal actions against Harvard and UNC, contending that their
race-based admissions programs contravene Title VI of the Civil Rights Act of 1964 and the Equal Protection Clause of the Fourteenth Amendment,
respectively.

Roberts wrote the majority opinion and argued that college admissions programs are permitted to take race into consideration solely for the purpose
of enabling applicants to articulate how their race has shaped their character in a manner that would tangibly impact the university. However, it is
essential that a student is evaluated based on individual experiences rather than being assessed solely on the basis of race.Top of Form
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He began his analysis by revisiting the Supreme Court's prior rulings on the Equal Protection Clause, emphasizing its fundamental purpose of
eliminating all government-imposed discrimination based on race. He highlighted the Court's limited allowance for race-based admissions in
universities, subject to strict constraints. However, Roberts asserted that both Harvard and UNC's programs, despite their well-intentioned and good-
faith implementation, failed to comply with these restrictions. "The race-based admissions systems that respondents employ also fail to comply with
the twin commands of the Equal Protection Clause that race may never be used as a 'negative' and that it may not operate as a stereotype."

Addressing the commendable goals of the programs, such as training future leaders and promoting a robust exchange of ideas, Roberts contended that
these objectives are too vague for judicial measurement. As he put it, "Unlike discerning whether a prisoner will be injured or whether an employee
should receive backpay, the question whether a particular mix of minority students produces 'engaged and productive citizens,' sufficiently 'enhance[s]
appreciation, respect, and empathy,' or effectively 'train[s] future leaders' is standardless." He questioned not only how courts could assess the training
of future leaders or the robustness of idea exchange but also when universities might achieve these goals, if they were measurable, and the use of
racial preferences could cease.

Roberts further criticized the programs for employing race in a negative manner, contrary to the Court's warning against using race against an
individual in the admissions process. He argued that college admissions are zero-sum: "A benefit provided to some applicants but not to others
necessarily advantages the former group at the expense of the latter."

Finally, Roberts pointed out, quoting Grutter v. Bollinger (2003), that "respondents' admissions programs also lack a 'logical end point.'" That is, both
Harvard and UNC failed to specify a "sunset" date for their programs, with UNC even indicating a potential increase in the use of race. While the
decision did not preclude universities from considering race on a case-by-case basis, Roberts emphasized that such considerations should be tied to an
applicant's unique experiences, challenges overcome, skills developed, or lessons learned, rather than simply skin color. As he put it, "In other words,
the student must be treated based on his or her experiences as an individual—not on the basis of race."

Roberts wrote an important footnote to clarify that the decision did not extend to service academies such as the U.S. Naval Academy and West Point,
leaving their race-conscious admissions programs unaffected for the time being. However, the Court did not provide guidance on this issue,
acknowledging potential differences in the interests presented by military academies.

Freedom of Speech

The Court decided two freedom of speech cases, both of which protected, to a large extent, speech from corporations or of individuals. Both cases had
solid majorities—one a 9–0 decision and one a 7–2 decision.

In Twitter, Inc. v. Taamneh, the family of Nawras Alassaf , a Jordanian citizen killed in an ISIS attack on an Istanbul nightclub in 2017, filed a lawsuit
against Twitter based on the Antiterrorism Act. This act, codified at 18 U. S. C. §2333, allows U.S. nationals to sue any individual or entity that "aids
and abets, by knowingly providing substantial assistance," in international terrorism. The Taamneh family argued that Twitter and other tech
companies were aware of their platforms' role in ISIS's terrorism efforts but failed to take action to prevent ISIS content on those platforms.

In the majority opinion, Thomas stated that the family's argument hinged on holding tech companies liable for a perceived failure to prevent ISIS
from using their platforms. However, he pointed out that the family hadn't established the necessary connection between the tech companies and the
nightclub attack to justify such liability. According to Thomas, the companies' relationship with ISIS and its supporters was akin to their relationship
with their numerous other users—distant, passive, and largely indifferent. Thus, wrote Thomas, even "if there were such a duty here, it would not
transform defendants' distant inaction into knowing and substantial assistance that could establish aiding and abetting the Reina attack."

The Court ruled similarly in favor of protecting an individual's right to speech in Counterman v. Colorado . Here, Counterman sent numerous
Facebook messages, including seemingly threatening ones, to a local singer and musician, C.W., between 2014 and 2016. Eventually, C.W. reported
the situation to the authorities, leading to Counterman being charged under a Colorado statute that makes it illegal to communicate repeatedly with
someone in a way that causes serious emotional distress. Counterman, asserting his First Amendment rights, moved to dismiss the charge, arguing
that his messages were not "true threats" and, therefore, could not be the basis for a criminal prosecution. Counterman contended that the First
Amendment required the state to demonstrate the objective threatening nature of his statements and his awareness of their threatening character.

The Supreme Court decided that, for speech to be defined as a true threat, the state must prove that defendants had some subjective understanding of
the threatening nature of their statements. As Kagan described in her opinion, "The State must show that the defendant consciously disregarded a
substantial risk that his communications would be viewed as threatening violence. The State need not prove any more demanding form of subjective
intent to threaten another." In other words, Kagan rejected Colorado's proposed objective standard, which was the foundation of Counterman's
conviction. She took this tack because she thought the objective standard would hurt free speech rights: To support this point, she relied on a
concurrence written by former justice Thurgood Marshall in Rogers v. United States (1975): "Justice Marshall focused on the danger of deterring non-
threatening speech. An objective standard, turning only on how reasonable observers would construe a statement in context, would make people give
threats 'a wide berth.' . . . And so use of that standard would discourage the 'uninhibited, robust, and wide-open debate that the First Amendment is
intended to protect.'"

Federal Government Power

Sackett v. Environmental Protection Agency further chipped away the power of executive branch agencies to enforce laws passed by Congress. Here,
the Court specifically focused on Environmental Protection Agency (EPA) regulations. Michael and Chantell Sackett bought property in Idaho on
which they intended to build a home. Their case originated in 2007 when they commenced the backfilling of their property, situated approximately
300 feet from Priest Lake, to prepare for construction. Subsequently, the Sacketts received a notice from the EPA instructing them to cease their
activities. The EPA argued that their lot contained wetlands protected by the Clean Water Act (CWA), which prohibits the discharge of pollutants,
including rocks and sand, into navigable waters, in this case, a creek that ultimately flowed into Priest Lake.
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In his majority opinion, Alito turned to the argument made by a plurality of justices in Rapanos v. United States (2006). According to this standard,
the CWA is applicable to a specific wetland only if it merges or flows into an adjacent water body that serves as a conduit for interstate commerce.
More specifically, Alito argued, "The CWA's use of 'waters' encompasses 'only those relatively permanent, standing or continuously flowing bodies of
water'" that form geographical features "described in ordinary parlance as 'streams, oceans, rivers, and lakes.'"

Emphasizing the text of the CWA, Alito underscored that the term "waters" generally pertains to more permanent water bodies such as lakes and
rivers. However, when considering the law in its entirety, he argued that some "adjacent" wetlands would also qualify as "'waters of the United States'
in their own right" if they were "indistinguishably part of a body of water that itself constitutes 'waters' under the CWA." Consequently, wetlands
entirely separate from traditional water bodies would not qualify: "Wetlands that are separate from traditional navigable waters cannot be considered
part of those waters, even if they are located nearby." Alito made this distinction based on whether a wetland had a "continuous surface connection"
with a larger water body, making it challenging to delineate where the "water" ends and the "wetland" begins.

Alito concluded that the wetlands on the Sacketts' property are "distinguishable" from navigable waters covered by the CWA, which extends to only
those "wetlands with a continuous surface connection to bodies that are 'waters of the United States' in their own right."

While the Court did not address the larger issue of the Chevron doctrine—an administrative law principle that compels federal courts to defer to a
federal agency's interpretation of an ambiguous or unclear statute that Congress delegated to the agency to administer—the ruling clearly cut into the
power of executive agencies and continued the Roberts Court's willingness to erode such power. Time will tell if, or when, Chevron is fully
overturned.

State and Local Governments

Two cases focused on the power of state or local government. Both cases were 9–0 decisions, although four of the justices wrote or signed special
concurrences—meaning that they did not agree fully with the legal reasoning. One case increased state power while the other diminished the power of
local governments.

The first case, National Pork Producers Council v. Ross , focused on California's Proposition 12, which prohibits the sale of pork products in the state
if the seller is aware or should be aware that the meat originates from the offspring of a breeding pig subjected to confinement in a "cruel manner."
This confinement standard includes a stipulation that sows must have a minimum of twenty-four square feet of living space, approximately equivalent
to the size of two bath towels.

Facing opposition from the National Pork Producers Council and the American Farm Bureau Federation, Proposition 12 was brought to federal court.
The challengers asserted that the law violates the "dormant Commerce Clause," contending that the Constitution's grant of power over interstate
commerce to Congress prohibits states from enacting laws that discriminate against such commerce. Specifically, they argued that states, such as
California, cannot impose specific operational requirements on out-of-state businesses as a condition of selling their products within California.

The Supreme Court ruled that its precedent does not prohibit the enforcement of state laws exerting a practical influence on commerce outside the
state, even in cases where these laws do not intentionally discriminate against out-of-state interests. Writing for the majority, Gorsuch maintained that
the pork producers' argument would have the "practical effect" of "controlling" extraterritorial commerce and would therefore cast a shadow over
laws long understood to represent valid exercises of the states' constitutionally reserved powers. The result would invite endless litigation and
inconsistent results, and the impact would also go well beyond the states enacting such laws.

In contrast, the Court's ruling in Tyler v. Hennepin County significantly decreased the power of local government. In this case, Hennepin County,
Minnesota, enforced an annual tax on real property, allowing one year for payment before taxes become delinquent. If the taxpayer failed to pay on
time, interest, penalties, and a judgment against the property would accrue. The state could then retain or sell the property, with any surplus proceeds
of a sale going to the county, town, and school district. Former owners had no opportunity to recover the surplus.

Tyler, aged 94, purchased a condominium in 1999 but moved to a senior community in 2010. In her absence, property taxes went unpaid, and under
Minnesota's forfeiture procedures, Hennepin County seized and sold the condo, extinguishing the debt and retaining the remaining surplus. Tyler
initiated a putative class action, alleging that the county unconstitutionally kept the excess value of her home above the tax debt. She raised claims
under the Fifth Amendment's Takings Clause and the Eighth Amendment's Excessive Fines Clause.

Roberts wrote the majority opinion and framed the central question as whether the $25,000 surplus, remaining after the sale of Tyler's condo to settle
her tax debt, qualifies as "property" under the Takings Clause. The county argued that a 1935 state law, divesting owners behind on property taxes of
their interest, negated the existence of property for the government to take. Roberts disagreed, emphasizing that "'property rights cannot be so easily
manipulated.' Minnesota may not extinguish a property interest that it recognizes everywhere else to avoid paying just compensation when it is the
one doing the taking."

Further, Roberts noted that Minnesota recognizes, in other contexts, an owner's entitlement to surplus beyond the debt. More specifically, "Minnesota
law itself recognizes that in other contexts a property owner is entitled to the surplus in excess of her debt. Under state law, a private creditor may
enforce a judgment against a debtor by selling her real property, but '[n]o more shall be sold than is sufficient to satisfy' the debt, and the creditor may
receive only 'so much [of the proceeds] as will satisfy' the debt."
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Introduction to the Case Summaries: The 2022–2023 Term

The Supreme Court's 2022 term will be remembered for its continuation of the conservative supermajority coalition's rightward movement, including
its decisions overruling college affirmative action policies in Students for a Fair Admissions v. Harvard , diminishing federal executive agency power
in Sackett v. EPA , and protecting Internet platforms from lawsuits pertaining to the content they allow in Gonzalez v. Google and Twitter v. Taamneh .

At the same time, the term was distinctive because the number of unanimous decisions nearly doubled from the previous term. Indeed, while only
about 27 percent of all cases were decided unanimously during the 2021 term, almost 50 percent were unanimous during the 2022 term (Figure 3-1).

Figure 3-1: Vote Decisions

Note: The fifty-eight decisions in the 2022 term keeps with the Court's trend of hearing and deciding fewer cases throughout the Roberts Court era.
The Court selected these cases even though newly docketed cases declined by 1,000 from the 2021 term.

The justices point to these data as evidence that they are collegial with one another despite many media accounts to the contrary and that, for the most
part, the Court is apolitical. For instance, during a recent talk at the University of Minnesota Law School, Barrett said that the Court "remains a
collegial institution" and that any "disagreements . . . remain on the pages of majority and dissenting opinions." For Barrett and her colleagues, such a
high level of unanimity also demonstrates that the law is what drives the Court's decisions: "There would be very little difference between us if you
asked about the central role of the judge to adhere to the text when the text has a clear answer and to not impose one's own view on the law, to respect
the law."

The twenty-eight cases decided without a single dissenting vote included a variety of important legal issues. For example, the Court's 9–0 decision in
Twitter v. Taamneh rejected the argument that Twitter knowingly provided substantial assistance to ISIS (a terrorist group). Therefore, it could not be
found to have aided and abetted ISIS in its terrorist attack on a nightclub in Istanbul, Turkey, even though ISIS members regularly used the platform
to communicate with one another.

Writing for the Court, Thomas stated that Twitter's relationship with ISIS and its supporters was akin to the company's relationship with its numerous
other users—distant, passive, and largely indifferent. Thus, he continued, "Even if there were such a duty here, it would not transform defendants'
distant inaction into knowing and substantial assistance that could establish aiding and abetting the Reina attack."

Among the other decisions in the 2022 term, five were decided by an 8–1 vote, with one justice in dissent; the lone dissents included two by Thomas
and one each by Alito, Gorsuch, and Jackson. Six cases were decided with two justices in dissent. Eleven cases ended in a 6–3 vote, five of which
were decided along the traditional liberal–conservative divide with Sotomayor, Kagan, and Jackson, the three-member liberal coalition, in dissent. In
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one of the other 6–3 splits, three conservative justices dissented, Gorsuch, Kavanaugh, and Alito, while Robert, Thomas, and Barrett joined the
majority.

Five of the other 6–3 decisions included coalitions made up of less typical groupings given the conventional ideological makeup of the Court. These
included one case in which a coalition of Roberts, Alito, and Thomas dissented; three cases in which Alito, Thomas, and Gorsuch disagreed with the
majority; and one case in which Sotomayor, Kagan, and Gorsuch dissented. Finally, the Court decided eight cases by 5–4 votes with three of those
resulting in more liberal outcomes.

These decisions came from the Court's full docket of cases appealed to it, which included 1,529 paid cases during the 2022 term. This was a 23
percent decline from the previous term's total of 1,996 paid cases from which the justices could choose to decide. The number of in forma pauperis
(IFP) cases also declined by about 11.8 percent. In hard numbers this meant a decrease from 3,796 IFP cases in the 2021 term to 3,349 IFP cases in
the 2022 term (Figure 3-2).

Figure 3-2: Total Cases on the Court's Docket: 1969–2022

Ultimately, as Figure 3-2 demonstrates, the Court's docket included 4,878 cases, 15.7 percent fewer than the 5,792 cases on the docket the end of the
2021 term.

After a full term on the bench, Jackson's presence did not have a major impact on case outcomes or on the continued 6–3 division between the
Republican-appointed conservatives and the Democratic-appointed liberal justices in many cases. However, as noted, there were five cases in which a
three-member conservative coalition dissented from more liberal decisions.

The Court's membership seems unlikely to change in the near future or, at least, until after the 2024 presidential election. None of the justices had any
known age or health issues likely to force them to consider retiring prior to the election. Two of the justices were in their 70s during this term:
Thomas, at age 75, was the oldest of the nine; Alito, at age 73, was the second oldest. Three of the justices were in their 60s: Roberts, at age 68;
Sotomayor, at age 69; and Kagan, at age 63. The four most recent appointees were all in their 50s: Gorsuch, at age 56; Kavanaugh, at age 58; Barrett,
at age 51; and Jackson, at age 53.

Following are summaries of the sixty-six decisions the Court issued during the 2022–2023 term. They include fifty-eight signed opinions and eight
per curiam (unsigned) opinions (Figure 3-3). Two of the decisions dismissed cases without ruling on the merits. The summaries are grouped by
categories: business law; courts and procedure; criminal law and procedure; election law; environmental law; federal government; First Amendment;
immigration law; individual rights; international law; labor law; and state and local governments.

Figure 3-3: Number of Signed Supreme Court Opinions: 1969-2023
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Abitron Austria GmbH v. Hetronic International, Inc.

Abitron Austria GmbH v. Hetronic International, Inc. , decided by a 5–4 vote, June 29, 2023; Alito wrote the opinion; Jackson concurred; Sotomayor,
Roberts, Kagan, and Barrett concurred in the judgment.

The reach of the Lanham Act is limited to issues involving domestic commerce and does not apply to commerce outside the United States.

The case involved the extraterritorial application of the Lanham Act, particularly when conduct that may violate a trademark occurs outside the
United States. Hetronic International, Inc., a company specializing in radio remote controls for construction equipment, brought a lawsuit against
Abitron Austria GmbH, alleging U.S. trademark infringement. Hetronic sought damages from its former distributor "for Abitron's infringing acts
worldwide." Abitron argued that "Hetronic sought an impermissible extraterritorial application of the Lanham Act." The U.S. District Court for the
Western District of Oklahoma rejected Abitron's argument, however, and an Oklahoma jury later found Abitron liable for approximately $96 million
in damages related to the company's "global employment of Hetronic's marks." The district court entered a permanent injunction preventing Abitron
from using these marks anywhere in the world. On appeal, the Tenth Circuit narrowed the injunction to specific countries, but otherwise it affirmed
both the damages award and the judgment, concluding "that the Lanham Act extended to 'all of [Abitron's] foreign infringing conduct.'"

Abitron appealed the Tenth Circuit ruling to the U.S. Supreme Court. The justices heard oral arguments on March 21, 2023, and handed down its
decision June 29, 2023.

Ruling. Writing for the majority, Alito held that the Lanham Act applies only to conduct in which the alleged violating use of a trademark in
commerce is domestic. In so doing, the majority examined the Lanham Act's extraterritorial application through a two-step test developed by the
Court over the years. Step one involves determining whether Congress intended for the statute to reach foreign conduct, and step two focuses on
whether the conduct relevant to the statute's purpose occurred in the United States.

Using this two-pronged test, Alito held that the Lanham Act does not extend to extraterritorial trademark infringement. Rather, it applies "only to
claims where the infringing use in commerce is domestic." Specifically, Alito considered that under the first prong of the test, the Lanham Act does
not possess extraterritorial application. Hetronic had argued that despite the act having no explicit statement affirming extraterritoriality, its definition
of "commerce" is "sufficient to rebut the presumption against extraterritoriality." While Alito granted the first part of that argument, he warned that it
is "a rare statue that clearly evidences extraterritorial effect despite lacking an express statement of extraterritoriality." Alito emphasized that general
phrases pertaining to Congress's constitutional regulatory authority do not overcome the presumption against extraterritoriality.

As to the second step, Alito underscored the argument that merely identifying the focus of a statute is insufficient. The crucial factor, he wrote, lies in
the "conduct relevant to the statute's focus," and this conduct must transpire within the United States. He determined that the focal point of the
Lanham Act is the infringing use of a trademark in commerce, with consumer confusion not constituting a primary focus of the statute. According to
the majority, confusion is "not a separate requirement" but merely "a necessary characteristic of an offending use." As the issue hinges on the location
of the conduct relevant to the focus, the "use in commerce" of a trademark in the United States delineates the boundary between foreign and domestic
applications of the Lanham Act provisions. Simply put, if a trademark is not employed in domestic commerce, the Lanham Act does not apply, even if
such usage results in confusion within the United States.

Jackson concurred with the majority but offered a broader interpretation of "use in commerce." She suggested that the act could extend to foreign
manufacturers if their products, initially sold abroad, are later resold in the United States. Jackson's hypothetical scenarios raised questions about the
scope of the Lanham Act, hinting at potential liability for foreign defendants even when they do not directly sell products in the United States.

Sotomayor, joined by Roberts, Kagan, and Barrett, concurred in the judgment, taking issue with the substance of the majority's argument even though
she agreed with the result in favor of Abitron. She advocated adopting consumer confusion as the focal point of the Lanham Act, asserting that the
majority misinterpreted the statute. According to Sotomayor, preventing confusion is the primary goal, and the act should apply extraterritorially if
American consumers are adversely affected. She criticized the majority for deviating from the precedent set in Steele v. Bulova Watch Co. (1952) and
argued that their interpretation frustrated congressional intent. More to the point, she stated, "Although there is no clear indication that the Lanham
Act provisions at issue rebut the presumption against extraterritoriality at step one, a domestic application of the statute can implicate foreign conduct
at step two, so long as the plaintiff proves a likelihood of consumer confusion domestically."

The decision has implications for international trademark enforcement and the balance between protecting intellectual property and respecting
principles of international comity. Specifically, American brand owners may encounter increased challenges in safeguarding their intellectual property
rights on the international stage. Further, uncertainty surrounds the interpretation of "use in commerce" concerning the application of the Lanham Act.

In navigating this ambiguity, lower courts may have a difficult time interpreting the policy set by the Court. They could interpret Alito's majority
opinion to imply that a foreign defendant can be held liable only if selling products directly within or into the United States. Alternatively, they may
adopt Jackson's perspective, allowing for the imposition of liability on a foreign defendant based on the subsequent fate of the infringing product after
the defendant has relinquished control over it.

The decision reversed the Tenth Circuit's judgment and remanded the case for "further proceedings consistent with this opinion."
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Amgen Inc. v. Sanofi

Amgen Inc. v. Sanofi , decided by a 9–0 vote, May 18, 2023; Justice Gorsuch wrote the opinion for a unanimous Court.

This decision delivered a setback to genus patents (i.e., patents that cover a whole group of related chemicals rather than a single chemical), a type
frequently encountered in the pharmaceutical, chemical, and biotech sectors. Meeting patent law’s enablement requirement for most genus patents
will prove substantially more challenging in comparison to the requirement for narrower patents.

The case involved patents related to antibodies designed by scientists to decrease levels of low-density lipoprotein (LDL) cholesterol, often referred
to as "bad cholesterol." High levels of LDL cholesterol are associated with cardiovascular diseases, heart attacks, and strokes. The antibodies in
question inhibit PCSK9, a protein that naturally binds to and degrades the LDL receptors responsible for removing LDL cholesterol from the
bloodstream.

Two pharmaceutical companies, Amgen and Sanofi, developed drugs that inhibit PCSK9. In 2011, Amgen obtained a patent for the antibody used in
its drug, and Sanofi received a patent for the antibody used in its drug. The dispute between the companies arose from two additional patents Amgen
obtained in 2014, relating back to its 2011 patent. These later-issued patents claim the entire category or "genus" of antibodies that bind to specific
amino acid residues on PCSK9 and block PCSK9 from binding to LDL receptors. After obtaining the 2014 patents, Amgen sued Sanofi for
infringement. Sanofi argued that Amgen’s claims were invalid under the Patent Act’s "enablement" requirement codified at 35 U. S. C. §112, which
demands a clear and complete description of the invention for others skilled in the field to replicate. The act states, "The specification shall contain a
written description of the invention, and of the manner and process of making and using it, in such full, clear, concise, and exact terms as to enable
any person skilled in the art to which it pertains, or with which it is most nearly connected, to make and use the same, and shall set forth the best
mode contemplated by the inventor . . . of carrying out the invention."

The dispute centered on whether Amgen adequately enabled others skilled in the field to make and use the full range of antibodies within this claimed
genus. Amgen identified twenty-six antibodies’ amino acid sequences that perform the specified functions and proposed two methods, "the roadmap"
and "conservative substitution," as ways for scientists to generate more antibodies with similar functions.

Both the district court and the federal circuit appeals court sided with Sanofi, concluding that Amgen failed to enable the making and using of the
entire claimed genus. Amgen then filed for a writ of certiorari, and the Court agreed to hear arguments on March 27, 2023.

Ruling. Writing for a unanimous Court, Gorsuch began his opinion by explaining the concept of the patent "bargain," by which inventors receive
limited protection in exchange for disclosing their inventions to the public. This enablement requirement ensures that the public receives the full
benefit of the bargain. To support his position, he focused on key precedents, including O’Reilly v. Morse (1854) and Holland Furniture Co. v. Perkins
Glue Co. (1928) to emphasize that a patent’s specification must enable a person skilled in the art to make and use the entire claimed class. As Gorsuch
put it, these precedents "reinforce the simple statutory command. If a patent claims an entire class of processes, machines, manufactures, or
compositions of matter, the patent’s specification must enable a person skilled in the art to make and use the entire class. In other words, the
specification must enable the full scope of the invention as defined by its claims. The more one claims, the more one must enable."

Gorsuch also acknowledged that a patent specification does not need to describe every embodiment within a class but must provide enough
information for a skilled person to make and use the entire class. He stated, "It may suffice to give an example . . . if the specification also discloses
‘some general quality . . . running through’ the class that gives it ‘a peculiar fitness for the particular purpose.’" In other words, Amgen’s claims,
which seek to monopolize an entire class of antibodies with specific functions, go beyond the amino acid sequences of the twenty-six antibodies it
identified. Gorsuch concluded that Amgen "failed to enable all that it has claimed," even with a reasonable degree of experimentation.

Gorsuch further rejected Amgen’s argument that its claims are enabled because scientists can follow the "roadmap" or "conservative substitution"
processes. Rather, he viewed these approaches as "research assignments," not proper enablement, or as methods that would leave scientists to conduct
"‘random trial-and-error discovery.’" As he described, "The first merely describes step-by-step Amgen’s own trial-and-error method for finding
functional antibodies—calling on scientists to create a wide range of candidate antibodies and then screen each to see which happen to bind to
PCSK9. . . . The second isn’t much different. It requires scientists to make substitutions to the amino acid sequences of antibodies known to work and
then test the resulting antibodies to see if they do too—an uncertain prospect given the state of the art."

Finally, Gorsuch noted that the Federal Circuit’s treatment is consistent with Congress’s intent on how patent law should be applied: "Even as
Congress has revised the patent laws over time, it has left this ‘enablement’ obligation largely intact."

The unanimous majority emphasized the importance of enforcing the statutory enablement requirement to maintain the balance between incentivizing
inventors and ensuring the public benefits from innovations. It concluded that Amgen failed to meet the enablement requirement for its claimed genus
of antibodies, and the courts below correctly sided with Sanofi.

The decision affirmed the opinion of the U.S. Court of Appeals for the Federal Circuit.

 

Document Citation
Johnson, Timothy. "Amgen Inc. v. Sanofi." Supreme Court Yearbook Online Edition, Last modified 2022. http://library.cqpress.com/scyb/scyb22-
2249-121497-3026251.

Document ID: scyb22-2249-121497-3026251

10/24/24, 5:21 PM Supreme Court Yearbook Online Edition

https://library.cqpress.com/scyb/document.php?id=scyb22-2249-121497-3026251&type=toc&num=2&action=print&time=1729808497557& 1/2



Document URL: http://library.cqpress.com/scyb/scyb22-2249-121497-3026251

© 2022, 2024, CQ Press, an Imprint of SAGE Publishing. All Rights Reserved.
2600 Virginia Avenue NW, Suite 600 • Washington, D.C. 20037 • 202-729-1800
General Terms of Service | Copyright Notice and Takedown Policy | Privacy Policy

10/24/24, 5:21 PM Supreme Court Yearbook Online Edition

https://library.cqpress.com/scyb/document.php?id=scyb22-2249-121497-3026251&type=toc&num=2&action=print&time=1729808497557& 2/2

http://www.cqpress.com/
http://www.sagepub.com/
https://library.cqpress.com/static.php?page=terms
https://us.sagepub.com/en-us/nam/copyright
https://us.sagepub.com/en-us/nam/privacy-policy


Andy Warhol Foundation, Inc. v. Lynn Goldsmith Ltd.

Andy Warhol Foundation, Inc. v. Lynn Goldsmith Ltd. , decided by a 7–2 vote, May 18, 2023; Sotomayor wrote the opinion of the Court; Roberts and
Kagan dissented.

Commercial use of a copyrighted image may negate a fair use defense to copyright infringement.

This case centers on a copyright contention surrounding a photograph featuring the musician Prince. Lynn Goldsmith, a famous rock and roll
photographer captured the image portraying Prince in a vulnerable and sensitive light in 1981, during the early stages of his burgeoning career.

When Prince's fame skyrocketed in 1984 with his Purple Rain album, Vanity Fair magazine obtained permission to use Goldsmith's photo. The
magazine wanted to use it as a reference for a drawing to go along with an article about Prince, and asked Andy Warhol—an artist known for his
paintings of Marilyn Monroe and other famous people and items such as soup cans—to do the drawing. Warhol took Goldsmith's photo, cut it down,
and made a series of images of Prince called the Prince Series. One of these, called "Purple Prince," was used in the Vanity Fair article. Another one,
"Orange Prince," was put on the cover of a special magazine after Prince passed away in 2016.

Goldsmith objected to the Warhol use of the image, asserting it was a breach of her copyright. However, the New York City–based Andy Warhol
Foundation proactively initiated legal action to obtain a ruling declaring the entire Prince Series as fair use under copyright law. The foundation
argued that Warhol's alterations to Goldsmith's photograph resulted in the creation of a distinct work conveying a different meaning or message.

The Andy Warhol Foundation asked the Supreme Court to review the appeals court's decision in a petition for certiorari filed on December 9, 2021.
Two groups of copyright law scholars filed amicus briefs urging the justices to hear the case. The Court granted certiorari on March 28, 2022; the
government filed an amicus brief on August 15, 2022, supporting Goldsmith and requesting permission to participate in oral arguments. The Court
heard oral arguments on October 12, 2022.

Ruling. In a 7–2 decision, the Supreme Court held that Warhol's commercial purpose in using Goldsmith's copyrighted images did not fall under the
fair use defense.

Writing for the majority, Sotomayor focused on artistic creators' rights to the production of derivative works. She pointed out that if every artist who
created art based on the work of another and who had merely a different artistic intention from the original were granted "fair use" rights, then "fair
use" would entirely eclipse the right of artists to produce derivatives of their own work. She concluded by invoking the "last century of American art,
literature, music, and film" to exemplify a "fair use" and copyright statute "full of escape valves" for creators to use the work of others legitimately
and fairly.

In a concurring opinion, Gorsuch agreed with Sotomayor by writing that "nothing in the statute calls on judges to speculate about the purpose an artist
may have in mind when working on a particular project." Rather, the first fair use factor asks the court to "focus on 'the purpose and character of the
use, including whether such use is of a commercial nature or is for nonprofit education purposes.'" He added that the case did not decide whether
Warhol's paintings themselves were an infringement of Goldsmith's copyright. However, if "the foundation had sought to display Mr. Warhol's image
of Prince in a nonprofit museum or a for-profit book commenting on 20th-century art, the purpose and character of that use might well point to fair
use." He concluded that "each challenged use must be assessed on its own terms."

Kagan's dissent reasoned that the underlying question in this case was whether Warhol's transformation of Goldsmith's photograph "should matter in
assessing whether Warhol made 'fair use' of Goldsmith's copyrighted photo." She stated that Warhol's transformation should weigh in favor of fair
use. To support this claim, Kagan cited Campbell v. Acuff-Rose Music, Inc. (1994), a decision that found no copyright infringement in a rap version of
Roy Orbison's popular copyrighted song "Pretty Woman." She contended that her argument more clearly "comports with the copyright statute, its
underlying policy, and our precedent concerning the two. Under established copyright law (until today), Warhol's addition of important 'new
expression, meaning, [and] message' counts in his favor in the fair use inquiry."

The decision affirmed the Second Circuit's judgment without a remand.
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Bartenwerfer v. Buckley

Bartenwerfer v. Buckley , decided by a 9–0 vote, February 22, 2023; Barrett wrote the opinion of the Court.

A debtor in a bankruptcy proceeding cannot discharge a debt stemming from "actual fraud" even if the debtor was unaware of the fraud.

The case centered on the sale of a house in San Francisco by David and Kate Bartenwerfer to Kieran Buckley. Following the sale, Buckley was
dissatisfied with the purchase and pursued legal action, which resulted in a judgment in a California state court. This judgment was based on the
Bartenwerfers' failure to disclose pertinent information about the house on the standard-form transfer disclosure statement (TDS). In line with
California law, both spouses were jointly responsible for the judgment, despite David being more directly involved than Kate in the repairs and
renovations related to the deficient disclosures.

Subsequently, the Bartenwerfers filed for bankruptcy relief. The Bankruptcy Code generally provides debtors with a comprehensive discharge of
obligations incurred prior to filing for bankruptcy. However, an exception outlined in 11 U. S. C. §523(a)(2)(A) bars "the discharge of 'any debt . . .
for money . . . to the extent obtained by . . . false pretenses, a false representation, or actual fraud.'" The bankruptcy court determined that Buckley's
claim fell within this exception, thereby rendering David Bartenwerfer unable to discharge it.

The Bartenwerfers filed a writ of certiorari, which the Supreme Court granted on May 2, 2022. The justices heard oral arguments on December 6,
2022.

Ruling. Writing for a unanimous Court, Barrett held that the text of the Bankruptcy Code precludes the discharge of Kate Bartenwerfer's debt
resulting from her partner's fraud. Indeed, under the Bankruptcy Code, individuals seeking relief are generally discharged from pre-bankruptcy
obligations. However, specific exceptions exist to preserve debts deemed significant or arising from objectionable behavior. Section 523(a)(2)(A) of
the code, central to the Bartenwerfer case, shields from discharge creditors' claims for money obtained through actual fraud.

The debt in question stemmed from a transaction in which Bartenwerfer and her then boyfriend (later husband) sold a house without full disclosure,
leading to liability determined by a California state court. Because Kate Bartenwerfer did not participate knowingly in the fraud, she sought discharge
from the debt. Barrett's opinion refuted Bartenwerfer's contention, however, and emphasized the passive voice of the statute, which focuses on how
money was obtained rather than on who committed the fraud. The opinion underscores that the statute applies irrespective of a specific actor's intent.

Addressing Bartenwerfer's reliance on neighboring provisions of §523(a)(2), Barrett dismissed the argument, highlighting the erroneous flipping of
the rule governing statutory interpretation. Finally, Barrett referenced Strang v. Bradner (1885), which denied discharge to one partner for a debt
resulting from another's fraud. The opinion suggested that Congress made a conscious decision to depart from prior language, rendering
Bartenwerfer's position incorrect.

Sotomayor wrote a short concurring opinion emphasizing that the bankruptcy court had found that the Bartenwerfers incurred the debt at issue after
they formed a partnership: "Because petitioner does not dispute that she and her husband acted as partners, the debt is not dischargeable under the
statute." Sotomayor further emphasized the importance of the Bartenwerfers' partnership to the ruling: "The Court here does not confront a situation
involving fraud by a person bearing no agency or partnership relationship to the debtor," Sotomayor wrote. "Instead," Sotomayor added, "'[t]he
relevant legal context' concerns fraud only by 'agents' and 'partners within the scope of the partnership.'"

The decision affirmed the Ninth Circuit's ruling without a remand.
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Bittner v. United States

Bittner v. United States , decided by a 5–4 vote, February 28, 2023; Gorsuch wrote the majority opinion; Barrett, Thomas, Sotomayor, and Kagan
dissented.

The failure to file a mandatory report on accounts held in foreign banks is subject to civil penalties under the Bank Secrecy Act (BSA) on a per report
basis rather than on a per account basis.

The BSA, outlined in 31 U. S. C §5314 and 31 C.F.R. §§1010.306, 1010.350, mandates that account holders file an annual Report of Foreign Bank
and Financial Accounts (FBAR), regardless of the number of foreign accounts held.

Upon returning to the United States in 2011, Bittner became aware of his reporting obligations and enlisted the services of a CPA in May 2012 to
prepare and file his overdue FBARs. Unfortunately, these FBARs were incomplete, listing only his largest account and incorrectly stating his lack of
interest in twenty-five or more qualifying accounts. Subsequently, Bittner engaged a new CPA, who filed corrected FBARs in September 2013 for the
years 2007 to 2011, as penalties for prior years had become time barred.

In June 2017, the Internal Revenue Service (IRS) assessed civil penalties totaling $2.72 million against Bittner for nonwillful violations of §5314,
equating to $10,000 for each unreported account annually from 2007 to 2011. The U.S. District Court for the Eastern District of Texas found Bittner
liable but reduced the assessment to $50,000, ruling that the $10,000 maximum penalty applies to each failure to file an annual FBAR rather than to
each failure to report an account.

The government appealed the district court decision to the U.S. Court of Appeals for the Fifth Circuit, where a three-judge panel overturned the ruling
on the $10,000 penalty application and remanded the case to the district court. The panel determined that each failure to report a qualifying foreign
account constitutes a distinct reporting violation subject to a penalty.

Bittner filed a writ of certiorari with the Supreme Court on February 28, 2022, which it accepted on June 21 of that year. It then heard oral arguments
on November 2, 2022.

Ruling. Writing for the majority, Gorsuch focused on the absence from the key provisions of the statute to any reference of "accounts or their
number." Instead, in those provisions, "the relevant legal duty is the duty to file reports." So, he reasoned, "the statutory obligation is binary" because
either one files an accurate report on time, or one does not. He explained that while a violation can result from “[m]ultiple willful errors about specific
accounts in a single report,” a problem can also arise from an unintentional mistake.

Gorsuch acknowledged that other provisions of the statute—the more onerous penalties for willful violations—did "tailor penalties to accounts." For
him, though, those provisions "cu[t] against the government" because of the common principle that "[w]hen Congress includes particular language in
one section of a statute but omits it from a neighbor, we normally understood that difference in language to convey a difference in meaning."

Gorsuch pointed to various statements by the IRS in proposed rules and taxpayer guidance indicating that the penalties for nonwillful failure to file
were limited to $10,000 per omitted filing. However, he noted that those "guidance documents do not control our analysis and cannot displace our
independent obligation to interpret the law."

Gorsuch closed with a brief passage, joined only by Jackson, relying on the rule of lenity, under which, as earlier cases repeatedly held, "statutes
imposing penalties are to be 'construed strictly' against the government and in favor of individuals." Gorsuch explained that a major purpose of the
rule of lenity was to ensure that taxpayers had "a fair warning . . . in language that the common world would understand, of what the law intended to
do," an ideal that he contrasted with the absence of any discussion of per-account penalties for nonwillful violations in the statute, together with the
government's "own public guidance documents [that] have seemingly warned of per-report, not per-account, penalties." Most tellingly, Gorsuch noted
the criminal consequences of the government's reading, which would change the criminal exposure in this case from a $250,000 fine and five years in
prison to a $68 million fine and 1,360 years in prison—for nonwillful per-account violations of the BSA.

The decision reversed the Fifth Circuit's judgment and remanded the case for "further proceedings consistent with this opinion."
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In re Grand Jury

In re Grand Jury , decided by a 9–0 vote, January 23, 2023; per curiam opinion.

The Court dismissed the case as improvidently granted without ruling on the merits of the legal question.

A grand jury issued subpoenas targeting two entities, therein named "Company" and "Law Firm," seeking access to documents and communications
pertinent to a criminal inquiry involving the owner of Company, who is also a client of Law Firm. The identity of the law firm and company were
sealed and details of the investigation were not disclosed. The law firm invoked the attorney-client privilege in a motion to quash the grand jury's
subpoena. It argued that the documents in question were primarily intended for seeking legal counsel rather than for obtaining tax guidance.
Consequently, the government filed a motion urging the district court to mandate the production of these documents.

The U.S. District Court for the Central District of California held the law firm in contempt for failure to comply with the grand jury subpoena. On
appeal, a three-judge panel of the U.S. Court of Appeals for the Ninth Circuit affirmed the lower court's ruling in a decision.

The law firm then filed a writ of certiorari to the Supreme Court, which it granted. The justices heard oral arguments on January 9, 2023.

The Court dismissed the law firm's appeal without a ruling. The unsigned, one-sentence order stated simply that the "writ of certiorari is dismissed as
improvidently granted" ("DIGged"). The Court provided no explanation for why it dismissed the case.
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Jack Daniel's Properties, Inc. v. VIP Products LLC

Jack Daniel's Properties, Inc. v. VIP Products LLC , decided by a 9–0 vote, June 8, 2023; Kagan wrote the majority opinion; Sotomayor and Gorsuch
concurred.

The Lanham Act's exemption from trademark dilution liability for noncommercial use of a mark does not provide protection for parody, criticism, or
commentary when the alleged diluter utilizes a mark as the way to define designation of source for its own goods.

The Lanham Act controls trademark law in the United States and delineates a trademark based on its primary purpose: identifying the source of a
product and distinguishing it from others. In a typical infringement case, the examination revolves around whether the defendant's use of a mark is
"likely to cause confusion, or to cause mistake, or to deceive," codified at 15 U. S. C. §1114(1)(A) and §1125(a)(1)(A). In a typical dilution case, the
focus is on whether the defendant has "harmed the reputation" of a trademark.

VIP Products manufactures a dog toy that resembles a bottle of Jack Daniel's whiskey but incorporates humorous alterations, such as changing "Jack
Daniel’s" to "Bad Spaniels" and transforming "Old No. 7 Brand Tennessee Sour Mash Whiskey" into "The Old No. 2 On Your Tennessee Carpet."
Despite the comedic intent, Jack Daniel’s Properties, holding trademarks for the distinctive Jack Daniel’s bottle and elements on its label, was
unimpressed.

When VIP Products released Bad Spaniels, Jack Daniel’s promptly requested that the company cease its sales because the product violated Jack
Daniel’s trademark. VIP responded by initiating legal proceedings, seeking a declaratory judgment affirming that Bad Spaniels neither infringed nor
diluted Jack Daniel’s trademarks. In response, Jack Daniel’s counterclaimed, alleging infringement and dilution.

During summary judgment proceedings, VIP invoked the Rogers test, a threshold evaluation established by the Second Circuit Court of Appeals in
Rogers v. Grimaldi (1989) to safeguard First Amendment concerns in trademark matters. Under this test, which applies when "expressive works" are
involved, VIP argued that an infringement claim should be dismissed unless the complainant can demonstrate either that the use of the mark "has no
artistic relevance to the underlying work" or that it "explicitly misleads as to the source or the content of the work."

VIP contended that, since Jack Daniel’s could not meet these criteria, the Lanham Act's statutory "likelihood of confusion" standard was irrelevant.
Regarding the dilution claim, VIP asserted that Jack Daniel’s could not prevail because Bad Spaniels constituted a parody, thus constituting "fair use"
of Jack Daniel’s famous marks.

The district court rejected VIP's arguments, stating that when another's trademark is used for "source identification," the Rogers test does not apply,
and the infringement suit turns on likelihood of confusion. The court also dismissed VIP's fair-use defense, stating that parodies fall within the fair-
use exclusion only when they do not use a famous mark to identify the source of the alleged diluter’s product. The case proceeded to trial, and the
district court found in favor of Jack Daniel’s, stating that consumers were likely to be confused about the source of the toy and that negative
associations with the toy would harm Jack Daniel’s reputation.

The Ninth Circuit Court of Appeals reversed the district court decision. It found that the Rogers test applied and remanded the case to determine
whether Jack Daniel’s could satisfy either prong of that test. It also awarded judgment on the dilution claim to VIP, stating that because the toy was a
parody, it fell under the "noncommercial use" exclusion. Jack Daniels appealed to the Supreme Court, which granted certiorari and heard arguments
on March 22, 2023.

Ruling. Writing for a unanimous Court, Kagan rejected both of the Ninth Circuit’s arguments. At the most general level, she stated, "The infringement
issue is the more substantial. . . . We hold only that it is not appropriate when the accused infringer has used a trademark to designate the source of its
own goods—in other words, has used a trademark as a trademark. That kind of use falls within the heartland of trademark law, and does not receive
special First Amendment protection." From there, Kagan more specifically picked apart VIP’s arguments.

Kagan grounded her analysis on two fundamental aspects of trademark law. First, she underscored that the primary purpose of a trademark is to
identify a product's source and distinguish it from others. Second, she highlighted that the core objective of the cause of action for trademark
infringement in the federal Lanham Act is confusion, specifically confusion regarding the source of a product or service. She pointed out, "The
Lanham Act also creates a federal cause of action for trademark infringement. In the typical case, the owner of a mark sues someone using a mark that
closely resembles its own. The court must decide whether the defendant’s use is ‘likely to cause confusion, or to cause mistake, or to deceive.’" In the
Court’s view, confusion about the source is the key concern in trademark law, contradicting the law's goals of facilitating consumers' choices and
protecting producers' goodwill, goals that depend on a reliable identification of product sources.

The most crucial aspect of the Bad Spaniels toy, according to Kagan, was that it used Jack Daniel’s marks as a designation of source for its own
goods. Her description made it clear: "Bad Spaniels is about the same size and shape as an ordinary bottle of Jack Daniel’s. The faux bottle, like the
original, has a black label with stylized white text and a white filigreed border. The words ‘Bad Spaniels’ replace ‘Jack Daniel’s’ in a like font and
arch. Above the arch is an image of a spaniel. (This is a dog toy, after all.) Below the arch, ‘The Old No. 2 On Your Tennessee Carpet’ replaces ‘Old
No. 7 [Brand] Tennessee Sour Mash Whiskey’ in similar graphic form. The small print at the bottom substitutes ‘43% poo by vol.’ and ‘100% smelly’
for ‘40% alc. by vol. (80 proof).’" Regardless of potential protections for parodies in other contexts, Kagan argued that there is no special First
Amendment defense when the copied mark is used in this manner.

Summarily, Kagan argued that, in this case, Rogers "does not apply" because "the challenged use of a mark is as a mark." Rather, the key test is
similarity: "On dilution, we hold only that the noncommercial exclusion does not shield parody or other commentary when its use of a mark is
similarly source-identifying. It is no coincidence that both our holdings turn on whether the use of a mark is serving a source-designation function.
The Lanham Act makes that fact crucial, in its effort to ensure that consumers can tell where goods come from."
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Gorsuch wrote a concurring opinion, joined by Thomas and Barrett, to make clear that he thought "lower courts should handle Rogers v. Grimaldi . . .
with care." More specifically, because the Court did not fully deal with Rogers, "[a]ll this remains for resolution another day, . . . and lower courts
should be attuned to that fact."

Sotomayor wrote a concurring opinion, joined by Alito, to emphasize that "in the context of parodies and potentially other uses implicating First
Amendment concerns, courts should treat the results of surveys with particular caution."

The Court vacated the Ninth Circuit decision and remanded the case for "further proceedings consistent with this opinion."
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MOAC Mall Holdings LLC v. Transform Holdco LLC

MOAC Mall Holdings LLC v. Transform Holdco LLC , decided by a 9–0 vote, April 19, 2023; Jackson wrote the opinion for a unanimous Court.

Bankruptcy Code §363(m) merely limits the consequences of the reversal or modification of a bankruptcy court authorization of a sale or lease of
property.

The case involved the intricate relationship between Sears, a substantial retailer that filed for bankruptcy in 2018, and MOAC Mall Holdings
(MOAC), which handles leases at the Mall of America, the largest retail shopping center in North America, where Sears held a lease before entering
bankruptcy proceedings. In the early part of 2019, Sears divested a significant portion of its operational assets to a newly formed shell company,
Transform Holdco. The bankruptcy court sanctioned this sale under § 363 of the Bankruptcy Code, with § 363(m) complicating challenges to the
transfer to Transform by stipulating that the reversal of an authorization for the sale on appeal does not impact the sale's validity unless the challenger
secures a stay of the order.

The second transaction transpired later in 2019 when Transform sought control of the Sears space within the Mall of America. One of the assets
transferred to Transform in the initial order was the right to "designate" the party to whom the lease between Sears and the landlord should be
assigned. Transform designated itself as the transferee of the MOAC lease. The bankruptcy court approved this designation despite the landlord's
objection that Transform could not provide the requisite "adequate assurance of future performance" under §365. The objection was grounded in the
argument that the newly established shell company did not possess a "similar . . . financial condition and operating performance" to Sears, as
mandated by the statute.

The district court sided with MOAC on the adequate-assurance issue. Transform filed for rehearing, arguing that §363(m) deprived the district court
of jurisdiction. The district court determined that Second Circuit precedent bound it to treat §363(m) as jurisdictional, a provision limiting the relief
available when an appellate court disagrees with a trial court order authorizing a sale of the bankrupt’s assets, and dismissed the appeal. The Second
Circuit affirmed. MOAC appealed to the Supreme Court, which granted certiorari and heard oral arguments on December 5, 2022.

Ruling. Writing for a unanimous Court, Jackson began with Transform’s assertion that, given the actual transfer of the lease and the absence of a stay
granted by the lower courts, there is no remedial action the courts can undertake, rendering the case moot. Jackson dismissed this argument,
highlighting the Court's reluctance to favor mootness claims based on technical assertions about the lower courts' capacity. Jackson held that the
Court tends to "disfavor" the sort of mootness argument put forth by Transform, which had argued that "no legal vehicle remains available for
undoing the lease transfer, and therefore MOAC cannot possibly obtain any effectual relief."

Jackson then observed that statutes often contain directions serving as preconditions to relief. Even when Congress deems compliance with such rules
important and mandatory, she noted that this alone does not confer jurisdictional status: "Congressional statutes are replete with directions to litigants
that serve as ‘preconditions to relief.’" She also stressed the unique and severe consequences associated with applying the jurisdictional label. In her
view, "[t]he ‘jurisdictional’ label is significant because it carries with it unique and sometimes severe consequences. An unmet jurisdictional
precondition deprives courts of power to hear the case, thus requiring immediate dismissal." While Jackson acknowledged the trial court's mention of
judicial estoppel as a potential remedy for the litigant's egregious conduct, she held that "not even such egregious conduct by a litigant could permit
the application of judicial estoppel as against a jurisdictional rule."

Next, Jackson concluded that §363(m) is not jurisdictional. She wrote, "We routinely hold that congressional commands are nonjurisdictional despite
emphatic directives. Transform seems to ignore the possibility that §363(m)’s particular ‘statutory limitation[s],’ could be ‘important’ directives and
yet not jurisdictional. . . . But it is hardly clear to us that §363(m)’s commands do anything more than that."

From there, Jackson considered the broader structure of bankruptcy courts and, in so doing, stated that statutory context solidifies the case. She
highlighted that provisions in the Bankruptcy Code recognizing federal courts' jurisdiction over bankruptcy matters are scattered throughout Title 28
of the United States Code, and §363(m) lacks a "‘clear tie’ to the Code’s plainly jurisdictional provisions."

Jackson concluded by addressing Transform’s creative arguments: "Nothing in Transform’s creative arguments in this case persuades us that §363(m)
is jurisdictional under our clear-statement precedents."

The Court vacated the Second Circuit decision and remanded the case for further proceedings consistent with this opinion.
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Polselli v. Internal Revenue Service

Polselli v. Internal Revenue Service , decided by a 9–0 vote, May 18, 2023; Roberts wrote the majority opinion; Jackson and Gorsuch concurred.

When seeking to pursue an assessed tax, the Internal Revenue Service (IRS) is authorized to issue a summons to a third party without prior notice,
even if the tax liabilities have been assessed against an individual other than the one whose records are subject to the summons.

Between 2005 and 2017, Remo Polselli failed to meet his federal tax obligations. Following an investigation, the IRS determined Polselli's liability
for the outstanding amounts and imposed official assessments exceeding $2 million. Revenue officer Michael Bryant then initiated efforts to collect
the owed funds, focusing on potential concealed assets. Bryant directed attention to bank accounts associated with Polselli's wife, petitioner Hanna
Karcho Polselli. Additionally, Bryant, aware that Mr. Polselli had paid a substantial portion of his outstanding tax liability from an account held by
Dolce Hotel Management, LLC, speculated that Polselli might have control over funds within that company.

To further his investigation, Bryant issued a summons under §7602 to the law firm Abraham & Rose, PLC, where Polselli had a long-standing client
relationship. However, the firm responded that it had not retained documents in accordance with the request. Subsequently, Bryant issued several
additional summonses seeking records related to Polselli. One such summons was directed to Wells Fargo, seeking the financial records of both Mrs.
Polselli and Dolce Hotel Management. Additionally, summonses were issued to JP Morgan Chase and Bank of America, requesting, among other
things, "[c]opies of all bank statements" pertaining to Polselli and petitioners Jerry R. Abraham, P.C., and Abraham & Rose. Notice was not provided
to the third parties named in these summonses, but the banks independently informed Mrs. Polselli, Jerry R. Abraham, and Abraham & Rose.
Subsequently, these individuals filed motions to quash the summonses in the federal district court.

The district court, followed by the U.S. Court of Appeals for the Sixth Circuit, determined that the explicit language of the governing statutory
provision did not mandate the IRS to furnish notice. This interpretation was echoed by both the U.S. Court of Appeals for the Seventh Circuit and the
U.S. Court of Appeals for the Tenth Circuit when analyzing the same statutory language. In contrast, the U.S. Court of Appeals for the Nineth Circuit
was inclined to waive the required notice only if the delinquent taxpayer held a legal interest or title in the subject matter of the summons. To resolve
this conflict the U.S. Supreme Court granted certiorari and heard oral arguments on March 29, 2023.

Ruling. In his majority opinion, Roberts concluded that the statutory language does not impose a "legal interest" requirement. Highlighting the
provision that excuses notice in cases "in aid of the collection of . . . an assessment made or judgment rendered against the person with respect to
whose liability the summons is issued," he underscored the absence of any explicit "legal interest" requirement in the text.

Further, Roberts examined §7610, drawing attention to its distinctions regarding a taxpayer's proprietary interest in property. He posited that the
deliberate omission of a similar requirement in §7609 indicates Congress's intention to exclude a "legal interest" condition from the notice exception:
"We assume that Congress 'acts intentionally and purposely' when it 'includes particular language in one section of a statute but omits it in another
section of the same Act.'"

Addressing Polselli's argument asserting that a summons should aid in the collection of assessed tax only if it leads to collectible assets, the Court
rejected this stance. It emphasized that summoned account records, even if "a summons may not itself reveal taxpayer assets that can be collected,"
may still contribute to the eventual collection of the taxpayer's deficiency by the IRS.

Roberts also emphasized that each part of the statute serves a distinct purpose. Clause (i) pertains to collection following an assessment or judgment,
while clause (ii) addresses collection upon the determination of liability. He noted that liability might precede assessment, allowing clause (ii) to
operate in situations where clause (i) cannot.

Finally, Roberts acknowledged the privacy concerns in the case but did not find sufficient grounds for a narrow interpretation of the statute. He held
that this particular case "is not, however, the case to try to define the precise bounds of the phrase 'in aid of the collection.' The parties did not argue,
and the panel below did not decide, the contours of that phrase."

In a concurring opinion joined by Gorsuch, Jackson underscored that §7609 inherently mandates notice as the default, thereby effectively striking a
balance between the IRS's interest in promptly obtaining valuable information and taxpayers' empowerment to prevent overreach by the IRS. She
concluded, "Notice is not a mere formality. In the context of tax administration, it serves an important function. Providing notice ensures that, when
the IRS comes calling, the implicated interests are balanced. On one hand, the notice requirement permits the IRS to summon recordkeepers for the
information it needs, without imposing overly burdensome procedural hurdles or inviting excessive delay."

While readily acknowledging that a taxpayer might not always have the chance to impede the IRS's collection efforts, Jackson rejected the idea that,
within the framework of a default-notice system, Congress would deliberately introduce an exception capable of significantly undermining its
objectives.

The Court affirmed the judgment of the Sixth Circuit Court of Appeals.
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Slack Technologies, LLC v. Pirani

Slack Technologies, LLC v. Pirani , decided by a 9–0 vote; Gorsuch wrote the opinion for a unanimous court.

To assert a cause of action under §11(a) of the Securities Act of 1933, a plaintiff is required to allege the acquisition of a security that falls within the
scope of "such security" issued in accordance with a registration statement that is materially misleading.

On June 20, 2019, the technology company Slack went public through a direct listing, a method distinct from an initial public offering (IPO). In a
direct listing, the company does not issue new shares but instead files a registration statement to permit existing shareholders to sell their shares on the
exchange. Unlike in an IPO, shares in a direct listing are sold directly to the public without the involvement of a bank.

Fiyyaz Pirani acquired 30,000 shares of Slack at $38.50 per share on the day of its public debut and subsequently purchased an additional 220,000
shares over several months. As the share price later dropped below $25, Pirani initiated a class action lawsuit against Slack on September 19, 2019.
The lawsuit alleged that Slack's registration statement was inaccurate and misleading for failing to disclose information about service disruptions and
the company's compensation mechanisms for affected customers.

The U.S. District Court of Northern California determined that Pirani had legal standing to sue Slack, even though he could not prove that his shares
were issued under the registration statement he claimed was inaccurate. Upon appeal, a panel from the U.S. Court of Appeals for the Ninth Circuit
affirmed the district court's decision, with one dissenting vote. Slack Technologies appealed to the Supreme Court, which granted certiorari and heard
oral arguments on April 17, 2023.

Ruling. Writing for a unanimous court, Gorsuch clarified that section 11 liability is applicable solely to purchasers of registered shares. He pointed out
that the primary obstacle to extending section 11 liability to unregistered shares lies in the language of the statute, which refers to a "registration
statement [that] contained an untrue statement of a material fact . . . [or was otherwise] misleading," allowing "any person acquiring such security" to
file suit based on the misleading registration statement. The key question, Gorsuch emphasized, revolves around whether the term "such security"
refers exclusively to a security issued pursuant to the allegedly misleading registration statement or if it can also encompass a security not issued
under that statement.

Gorsuch acknowledged that interpreting the statute was challenging in the absence of a clear referent for "such security" in §11(a). However, he
argued that the context provides several clues to discern its meaning. Notably, the statute imposes liability for false statements or omissions in "the
registration statement," using the definite article "the" instead of "a" or "any," suggesting that the plaintiff must acquire the security under that
document's terms.

Gorsuch also highlighted other instances in §11 when the word "such" is used, all pointing to the need for a specific registration statement alleged to
contain a falsehood or misleading omission. Gorsuch identified a similar pattern in other provisions of the 1933 act, limiting the law's effect to the
securities described in the registration statement. Additionally, he referred to §11(e), which caps damages against an underwriter to the "total price at
which the [registered] securities . . . were offered to the public," a provision that would make little sense if §11(a) liability extended beyond registered
shares.

While acknowledging that the Ninth Circuit’s stance aligns with that taken in Barnes v. Osofsky (1967) from the U.S. Court of Appeals for the Second
Circuit, Gorsuch noted that every court of appeals considering the issue had reached the same conclusion until the lower-court decision in this case.
He also clarified that the Court would not address the extension of section 12, cautioning that the two provisions contain distinct language requiring
careful consideration.

The Court vacated the Ninth Circuit’s decision and remanded it for that court to decide "in light of our holding today about the meaning of §11."
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Ciminelli v. United States

Ciminelli v. United States , decided by a 9–0 vote, May 11, 2023; Thomas wrote the opinion for a unanimous Court; Alito concurred.

Federal prosecutors must be more precise in articulating fraud cases against suspicious state contractor activity.

Louis Ciminelli was convicted of federal wire fraud for his involvement in a scheme to manipulate the bid process for state-funded development
projects related to New York governor Andrew Cuomo's Buffalo Billion initiative. The initiative was overseen by the nonprofit Fort Schuyler
Management Corporation, where board member Alain Kaloyeros paid lobbyist Todd Howe $25,000 per month in state funds. This ensured Kaloyeros
a significant role in administering Buffalo Billion projects. Ciminelli's construction company, LPCiminelli, paid Howe $100,000 to $180,000 annually
to secure state-funded jobs. In collaboration with Howe and Kaloyeros, a scheme was devised in 2013 to tailor the bid process, favoring LPCiminelli
as a "preferred developer" with priority status for specific projects. This led to LPCiminelli securing a $750 million project known as the RiverBend
project in Buffalo. Following the exposure of the scheme, Ciminelli, Kaloyeros, Howe, and others were indicted for wire fraud under 18 U. S. C.
§1343 and conspiracy to commit wire fraud under §1349.

The prosecution relied on the Second Circuit's "right-to-control theory" of wire fraud, which establishes that wire fraud occurs when a defendant
schemes to deprive a victim of the valuable economic information necessary for discretionary economic decisions. The federal government argued
that the right to control the use of one's assets, including the right to valuable economic information, qualifies as "property" under §1343.

The jury convicted Ciminelli but, on appeal, he contested the argument that the right to control one's assets is considered "property" for the purposes
of §1343. The Second Circuit Court of Appeals agreed with the district court’s decision. The U.S. Supreme Court granted certiorari and heard oral
arguments on November 28, 2022.

Ruling. In a unanimous decision on May 11, 2023, the Supreme Court held that the right to the valuable economic information needed for
discretionary economic decisions does not constitute a traditional property interest. Therefore, the Second Circuit's right-to-control theory cannot be
the basis for a conviction under federal fraud statutes.

More specifically, Thomas, writing for the Court, emphasized in his opinion that when the federal wire fraud statute was enacted, the term "to
defraud" referred to wronging someone in that person’s property rights. The Court has consistently interpreted the "money or property" requirement
as limiting the "scheme or artifice to defraud" element. Thomas wrote, "We have held, however, that the federal fraud statutes criminalize only
schemes to deprive people of traditional property interests." Thomas relied strongly on McNally v. United States (1987), where the Court restricted the
right-to-control theory to the protection of individual property rights, and he emphasized particularly how McNally demonstrates no historical support
for extending the concept of property rights.

Thomas pointed out that Congress never intended to extend property rights to intangible rights beyond what it actually wrote into law, and that does
not include the intangible interests at issue in this case. He affirmed, "The right-to-control theory is also inconsistent with the structure and history of
the federal fraud statutes. . . . [A]fter McNally, Congress responded by enacting §1346, which—despite the wide array of intangible rights courts
protected under the fraud statutes pre-McNally—revived ‘only the intangible right of honest services.’ . . . ‘Congress’[s] reverberating silence about
other [such] intangible interests’ forecloses the expansion of the wire fraud statute to cover the intangible right to control." In other words, Thomas
said that the Second Circuit's formulation of the right to control is inconsistent with traditional property notions and is "unmoored from the federal
fraud statutes’ text."

The problem for Thomas is that treating mere information as the protected interest vastly expands federal jurisdiction into areas traditionally left to
state law. As he pointed out, "Finally, the right-to-control theory vastly expands federal jurisdiction without statutory authorization. Because the
theory treats mere information as the protected interest, almost any deceptive act could be criminal."

In a concurring opinion, Alito agreed that the Court properly addressed whether the right-to-control theory can substantiate liability under the federal
wire fraud statute. However, he was unhappy that the Court went so far as to address facts beyond the scope of the case: "The opinion of the Court
correctly answers the sole question posed to us: whether the right-to-control theory supports liability under the federal wire fraud statute. The jury
instructions embody that theory, and therefore this error, unless harmless, requires the reversal of the judgment below. I do not understand the Court’s
opinion to address fact-specific issues on remedy outside the question presented." These issues included (1) the petitioner's ability to challenge the
indictment at this procedural stag, in accordance with Federal Rule of Criminal Procedure 12(b)(3)(B); (2) the sufficiency of the indictment under
United States v. Miller (1985); (3) the applicability of harmless error to specific invocations of the right-to-control theory during trial, drawing from
Neder v. United States (1999); and (4) the government's prerogative to retry the petitioner on the premise that he conspired to fraudulently obtain, and
did obtain, a traditional form of property—namely, valuable contracts. Despite disagreeing with this aspect of the majority, Alito concluded his short
concurrence by saying, "On this understanding, I join the Court’s opinion."

The Court reversed the judgment and remanded the case to the Second Circuit Court of Appeals.
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Coinbase, Inc. v. Bielski

Coinbase, Inc. v. Bielski , decided by a 5–4 vote, June 23, 2023; Kavanaugh wrote the majority opinion; Jackson, Sotomayor, Kagan, and Thomas
dissented.

The civil case proceedings in a trial court must be stayed while there is an ongoing 9 U. S. C. §16 interlocutory appeal to decide if arbitration is
required.

Abraham Bielski initiated a putative class action on behalf of users against Coinbase, an online currency platform. He alleged that Coinbase failed to
replace funds that were fraudulently taken from users' accounts. Coinbase, as per its user agreement, mandates dispute resolution through binding
arbitration. Subsequently, Coinbase filed a motion to compel arbitration, but the district court rejected this motion. Coinbase then pursued an
interlocutory appeal (i.e., an appeal of a nonfinal order issued during litigation) to the Ninth Circuit, invoking 9 U. S. C. §16 of the Federal Arbitration
Act's (FAA) provision that allows such appeals when a motion to compel arbitration is denied. Additionally, Coinbase requested that the district court
stay its proceedings until the interlocutory appeal was resolved. Both the district court and the Ninth Circuit declined to stay the proceedings.

Coinbase then appealed to the Supreme Court, asking it to determine whether the denial of a motion to compel arbitration takes away a federal district
court's jurisdiction to proceed with litigation pending appeal. On March 21, 2023, the Court heard oral arguments in the case.

Ruling. In a narrow 5–4 decision, the Court, in an opinion written by Kavanaugh, held that a district court must stay its proceedings while an
interlocutory appeal on the question of arbitrability is ongoing. Kavanaugh turned to one key case, Griggs v. Provident Consumer Discount Co.
(1982), to support this argument. The principle set out in Griggs is that district court proceedings must be halted. Kavanaugh noted, "Here, as
elsewhere, it 'makes no sense for trial to go forward while the court of appeals cogitates on whether there should be one.'"

In Kavanaugh's view, staying the district court proceedings is intuitive: "That common practice reflects common sense. . . . If the district court could
move forward with pre-trial and trial proceedings while the appeal on arbitrability was ongoing, then many of the asserted benefits of arbitration
(efficiency, less expense, less intrusive discovery, and the like) would be irretrievably lost—even if the court of appeals later concluded that the case
actually had belonged in arbitration all along." The effect of not staying the proceedings would be problematic, he continued: "Absent a stay, parties
also could be forced to settle to avoid the district court proceedings . . . that they contracted to avoid through arbitration."

While Bielski forwarded five arguments that suggest his case should not be covered by the Griggs principle, the majority was not persuaded.
Kavanaugh was clear about this: "To overcome the Griggs principle, Bielski advances five main arguments. None is persuasive."

Kavanaugh concluded with clear instructions to the Ninth Circuit on how to proceed. He stated, "On remand, we anticipate that the Ninth Circuit . . .
will proceed with appropriate expedition when considering Coinbase's interlocutory appeal from the denial of the motion to compel arbitration."

Jackson, joined by Kagan, Sotomayor, and Thomas, dissented, holding that the trial court proceedings should continue despite the appeal to the Ninth
Circuit. In her opinion, she stated, "This mandatory-general-stay rule for interlocutory arbitrability appeals comes out of nowhere. No statute imposes
it. Nor does any decision of this Court. Yet today's majority invents a new stay rule perpetually favoring one class of litigants—defendants seeking
arbitration. Those defendants will now receive a stay even when, according to the usual equitable analysis, there is no good reason for one." In
reaching this result, Jackson pointed out that, "the Court concludes for the first time that an interlocutory appeal about one matter (arbitrability) bars
the district court from proceeding on another (the merits). That logic has such significant implications for federal litigation that the majority itself
shies away from the Pandora's box it may have opened."

Further, Jackson stated that Congress did not establish the mandatory-general-stay rule adopted by the majority. Analyzing the relevant statute, 9 U. S.
C. §16, she contended that "nowhere did Congress provide that such an interlocutory appeal automatically triggers a general stay of pre-trial and trial
proceedings. As the majority opinion admits, §16 never even mentions a stay pending appeal."

Beyond a lack of legislative support, Jackson emphasized that the majority failed to demonstrate a historical background supporting the mandatory-
general-stay rule: "A court's discretion 'to grant a stay pending review' is 'firmly imbedded in our judicial system, consonant with the historic
procedures of federal appellate courts.' . . . It is 'a power as old as the judicial system of the nation.'"

Jackson concluded that the majority's policy concerns did not justify its rule and that the new rule would create clear policy problems in the future:
"The Court now mandates that result no matter how unjust that outcome is, according to traditional equitable standards, in a given case. This endeavor
is unfounded, unwise, and—most fundamentally—not our role."

The Court reversed the judgment of the Ninth Circuit and remanded the case "for further proceedings consistent with this opinion."
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Department of Education v. Brown

Department of Education v. Brown , decided by a 9–0 vote, June 30, 2023; Alito wrote the opinion for a unanimous Court.

In this case, which was decided alongside Biden v. Nebraska , the Court held that plaintiffs who do not suffer an injury that is directly traceable to the
HEROES Act do not have standing to sue in an effort to strike down the law.

The Biden administration's student-loan forgiveness plan was again at issue (see the summary of Biden v. Nebraska). Invoking the authority he
claimed he held under the Higher Education Relief Opportunities for Students Act of 2003 (the HEROES Act), the secretary of education announced
in 2022 that he would discharge the student-loan debt owed by millions of borrowers to alleviate the hardship that the impending resumption of loan
repayments would cause, repayments that had been suspended during the coronavirus pandemic. Those with eligible federal student loans and an
income below $125,000 in either 2020 or 2021 would qualify for a discharge of up to $10,000, and individuals who had previously received Pell
Grants, a specific type of federal student loan based on financial need, would be eligible for a discharge of up to $20,000.

Before the plan could take effect, however, several plaintiffs, including respondents Myra Brown and Alexander Taylor, filed lawsuits to block it.
Brown and Taylor, who did not qualify for the maximum relief, argued that the secretary was required to follow notice-and-comment and negotiated-
rulemaking procedures, which the secretary did not do. They contended that the HEROES Act's procedural exemptions should apply only when the
rule is substantively authorized by the act.

The district court rejected their argument on procedural exemptions but vacated the plan as exceeding the power of the executive branch. The Fifth
Circuit denied the Department of Education’s motion for a stay pending appeal, and the department field a writ of certiorari to the Supreme Court.
The justices heard oral arguments on February 28, 2023.

Ruling. In a unanimous decision, Alito centered his majority opinion on whether respondents had Article III standing, which is a prerequisite for
addressing their procedural claim that the HEROES Act is unconstitutional. The three elements required for standing include a "concrete and
particularized" injury, traceability of the injury to the challenged action, and the likelihood of redress by a favorable decision. Respondents claimed
they suffered an injury due to the secretary of education's failure to follow proper procedures, which could include providing potential loan relief
under a different statute, the Higher Education Act of 1965 (HEA).

Alito found that that the respondents failed to establish a connection between their injury and the plan, rendering them lacking Article III standing.
First, he pointed out that Brown and Taylor are not "claiming that they are injured by not being included in the Plan." Later, he explained this point
more clearly: "Put differently, the Department's decision to give other people relief under a different statutory scheme did not cause respondents not to
obtain the benefits they want. The cause of their supposed injury is far more pedestrian than that: The Department has simply chosen not to give them
the relief they want." Thus, they did not suffer a "particularized" or "concrete" injury form passage of the law.

Next, Alito rejected Brown and Taylor's argument that their harm could be "fairly traceable to the challenged action" because they did not receive loan
forgiveness under the HEROES Act. He affirmed, "Brown and Taylor cannot meet this standard. 'It is purely speculative whether the denia[l]' of HEA
loan relief—their ostensible injury—'fairly can be traced to' the Department's decision to grant loan relief in the Plan."

Last, to have standing, the respondents must be able to show that their alleged injury would be redressed by a favorable decision by the Court. Alito
found this argument untenable as well. He specifically posited, "Nor have we ever accepted that an injury is redressable when the prospect of redress
turns on the Government's wholly discretionary decision to create a new regulatory or benefits program." In short, even if the Court granted that there
was standing, striking down the HEROES Act, as written, would not help solve the respondents' claims in this case, as they "want debt forgiveness
under the HEA."

The Court vacated the district court judgment and remanded the case with instructions to dismiss it.
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Mallory v. Norfolk Southern Railway Co.

Mallory v. Norfolk Southern Railway Co. , decided by a 5–4 vote, June 27, 2023; Gorsuch wrote the majority opinion; Jackson concurred; Alito
concurred in part and in the judgment; Barrett, Roberts, Kagan, and Kavanaugh dissented.

A Pennsylvania statute mandating that out-of-state companies, upon registering to conduct business in Pennsylvania, must consent to appearing in
Pennsylvania courts for any legal claim against them aligns with the requirements of the Due Process Clause.

Pennsylvania law dictates that a foreign corporation must register with the Department of State of the Commonwealth before conducting business in
the state. According to state law, such registration establishes a sufficient basis for Pennsylvania courts to exercise general personal jurisdiction over
the foreign corporation. Robert Mallory, a Virginia resident employed by Norfolk Southern Railway Co., was diagnosis with colon cancer and
pursued legal action in Pennsylvania, contending that his exposure to asbestos and other hazardous chemicals occurred during his employment.

Mallory initiated legal action against Norfolk Southern Railway Co. in the Philadelphia County Court of Common Pleas, asserting claims under the
Federal Employers' Liability Act (FELA). Mallory's complaint alleged exposure to harmful carcinogens during his employment with Norfolk
Southern in Ohio and Virginia from 1988 to 2005. He pursued the lawsuit in Pennsylvania, contending that the court had jurisdiction over the
Virginia-based company due to its registration to conduct business in Pennsylvania.

Norfolk Southern Railway contested Pennsylvania's exercise of this personal jurisdiction scheme, saying it violated the Fourteenth Amendment's Due
Process Clause, which ensures equitable treatment by the government. This alleged violation arises from the provision granting state courts
jurisdiction over out-of-state corporations in all situations.

After an appeal from the state trial court decision in favor of Mallory, the Pennsylvania Supreme Court sided with Norfolk Southern, finding that
Pennsylvania's law requiring out-of-state companies to consent to being sued in exchange for doing business in the state violated due process. Mallory
then appealed to the Supreme Court, which granted certiorari on April 25, 2022, and heard oral arguments on November 8, 2022.

Ruling. In a majority opinion joined by Thomas, Alito, Sotomayor, and Jackson, Gorsuch held that the case was squarely governed by Pennsylvania
Fire Insurance Co. of Philadelphia v. Gold Issue Mining & Milling Co. (1917). That case considered a similar question and, as Gorsuch noted,
"There, the Court unanimously held that laws like Pennsylvania's comport with the Due Process Clause." Norfolk Southern had advocated for the
court to overturn Pennsylvania Fire, contending that International Shoe Co. v. Washington (1945) had significantly undermined the foundational
principles of Pennsylvania Fire. However, Gorsuch made clear that it is up to the Supreme Court, itself, to determine when a precedent has been
overturned, and lower courts must follow "even if the lower court thinks the precedent is in tension with 'some other line of decisions.'"

According to Norfolk Southern, International Shoe established that the Due Process Clause allows only two types of personal jurisdiction over
corporations: lawsuits related to a corporation's activities in the state where the lawsuit is filed and lawsuits in states where the corporation is
incorporated or has its principal place of business. This decision, the company argued, "seriously undermined Pennsylvania Fire's foundations."
However, Gorsuch rejected this interpretation. Rather, he held that the precedents set in International Shoe and in Pennsylvania Fire could "sit
comfortably side by side."

Gorsuch concluded that not every case introduces a new question and emphasized that this case revolved around a very old question, one settled more
than a century ago in Pennsylvania Fire. He also pointed out that even though some cases might add to an area of jurisprudence, not all previous cases
should be overturned: "The truth is, under our precedents a variety of 'actions of the defendant' that may seem like technicalities nonetheless can
'amount to a legal submission to the jurisdiction of a court.'" But, Gorsuch continued, "tellingly, the company does not follow where its argument
leads or even acknowledge its implications. Instead, Norfolk Southern asks us to pluck out and overrule just one longstanding precedent that it
happens to dislike. We decline the invitation."

Jackson wrote a concurring opinion stating that while she agreed with the majority, she wanted to focus on a different case: Insurance Corp. of
Ireland v. Compagnie des Bauxites de Guinee (1982). She wrote, "In short, Insurance Corp. of Ireland makes clear that the personal-jurisdiction
requirement is an individual, waivable right, and I agree with the Court that Norfolk Southern waived that right by choosing to register as a foreign
corporation under the circumstances presented in this case. Therefore, I perceive no due process problem with the registration statute at issue here."

Alito concurred in part and in the judgment. As he explained, "The sole question before us is whether the Due Process Clause of the Fourteenth
Amendment is violated when a large out-of-state corporation with substantial operations in a State complies with a registration requirement that
conditions the right to do business in that State on the registrant's submission to personal jurisdiction in any suits that are brought there. I agree with
the Court that the answer to this question is no." As to the constitutionality of Pennsylvania's registration scheme, he pointed out his disagreement that
states can force jurisdiction: "I am not convinced, however, that the Constitution permits a State to impose such a submission-to-jurisdiction
requirement. A State's assertion of jurisdiction over lawsuits with no real connection to the State may violate fundamental principles that are protected
by one or more constitutional provisions or by the very structure of the federal system that the Constitution created."

In her dissent joined by Roberts, Kagan, and Kavanaugh, Barrett wrote that the Court's decision contradicted seventy-five years of established
precedent in which the Court previously "held that the Due Process Clause does not allow state courts to assert general jurisdiction over foreign
defendants merely because they do business in the State. . . . Pennsylvania nevertheless claims general jurisdiction over all corporations that lawfully
do business within its borders. As the Commonwealth's own courts recognized, that flies in the face of our precedent." According to Barrett, the
majority's decision creates a policy workaround for this well-settled rule.

The Court vacated and remanded the Pennsylvania Supreme Court decision.
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United States v. Texas

United States v. Texas , decided by an 8–1 vote, June 23, 2023; Kavanaugh wrote the majority opinion; Thomas, Gorsuch, and Barrett concurred in
the judgment; Alito dissented.

Texas and Louisiana lack legal standing to contest a Biden administration policy that prioritizes specific categories of undocumented immigrants for
arrest and deportation if those states have not been directly harmed by the policy in question.

The case involved a September 2021 memorandum issued by Secretary of Homeland Security Alejandro Mayorkas. The memorandum outlines a
policy acknowledging the resource limitations of the Department of Homeland Security (DHS) in apprehending and deporting more than 11 million
noncitizens who could be subject to deportation. Consequently, immigration officials are directed to prioritize the apprehension and deportation of
three specific groups: suspected terrorists, noncitizens with a criminal record, and those recently apprehended at the border.

Texas and Louisiana took the matter to federal court in Texas, challenging the policy because the Biden administration policy violates two sections of
federal law that they say requires the arrest of certain noncitizens upon their release from prison, codified at 8 U. S. C. §1226(c), or entry of a final
order of removal, codified at §1231(a)(2).

The U.S. District Court for the Southern District of Texas ruled in favor of the states, arguing that the policy violated the sections of federal law raised
by the two states. The district court, therefore, vacated the law on a nationwide scale. The Biden administration appealed to the Supreme Court, which
agreed to hear the case without awaiting a federal appeals court decision. However, the district court ruling was left intact during the proceedings. The
Court heard oral arguments on November 29, 2022.

The Court initially agreed to address three distinct questions in the case. First, it considered whether the states had standing, which refers to the legal
right to bring a lawsuit. The second question concerned whether federal immigration laws mandate the detention of certain noncitizens after their
release from prison and the retention of noncitizens subject to final deportation orders. Finally, the Court explored whether the district court judge
possessed the authority to block the nationwide implementation of the Biden administration's policy.

Ruling. In his majority opinion, Kavanaugh addressed only the first question, focusing on whether Texas and Louisiana had standing to initiate the
lawsuit. He said the states were attempting to obtain a court order compelling the DHS to modify its arrest policy for noncitizens. Kavanaugh
highlighted the absence of a historical precedent in which courts mandated the executive branch to alter its arrest or prosecution policies to increase
arrests or prosecutions. He affirmed, "The States essentially want the Federal Judiciary to order the Executive Branch to alter its arrest policy so as to
make more arrests. But this Court has long held 'that a citizen lacks standing to contest the policies of the prosecuting authority when he himself is
neither prosecuted nor threatened with prosecution.'" He underscored the broad discretionary powers granted to the executive branch by the
Constitution to enforce federal law.

Kavanaugh emphasized the inherent challenges in assessing the executive branch's decisions regarding immigration arrests, given the complex
balancing act involved in allocating limited resources. He explained, "For the last 27 years since §1226(c) and §1231(a)(2) were enacted in their
current form, all five Presidential administrations have determined that resource constraints necessitated prioritization in making immigration arrests."
He cautioned against opening the door to similar lawsuits targeting under-enforcement claims in various legal domains, including "drug laws, gun
laws, obstruction of justice laws, or the like."

Kavanaugh concluded his opinion by noting that, while the federal courts could not adjudicate the states' challenge to the enforcement policy,
alternative avenues such as Congress and the electoral process remained available for scrutinizing the executive branch's arrest policies.

In a concurring opinion joined by Gorsuch, Barrett asserted that the majority opinion "weaves together multiple doctrinal strands" to establish a rule
that is not only "novel" but also "in tension with other decisions." Contrary to Kavanaugh's approach, she advocated for a ruling favoring the Biden
administration based on the requirement that any injury must be "likely," rather than merely "speculative," to be remedied by a favorable decision.
She contended that, according to this standard, "[t]he States failed to show that the District Court could order effective relief."

Gorsuch concurred in the judgment, joined by Thomas and Barrett, stating that the majority should have based its decision on a different rationale for
why the states did not have standing to sue the federal government. Specifically, he focused on whether the states' argument could be redressed (i.e.,
fixed). He explained, "To establish standing to sue in federal court, a plaintiff must show that it has suffered a concrete and particularized injury, one
that is both traceable to the defendant and redressable by a court order. . . . If a plaintiff fails at any step, the court cannot reach the merits of the
dispute."

In his dissent, Alito argued that settled law demonstrates that Texas has standing to bring its lawsuit. He criticized Kavanaugh's suggestion that the
majority's decision safeguards the Constitution's separation of powers, asserting instead that it "actually damages that system by improperly inflating
the power of the Executive and cutting back the power of Congress and the authority of the Judiciary."

The Court reversed the judgment of the district court.
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United States v. Texas

United States v. Texas , decided by an 8–1 vote, June 23, 2023; Kavanaugh wrote the majority opinion; Thomas, Gorsuch, and Barrett concurred in
the judgment; Alito dissented.

Texas and Louisiana lack legal standing to contest a Biden administration policy that prioritizes specific categories of undocumented immigrants for
arrest and deportation if those states have not been directly harmed by the policy in question.

The case involved a September 2021 memorandum issued by Secretary of Homeland Security Alejandro Mayorkas. The memorandum outlines a
policy acknowledging the resource limitations of the Department of Homeland Security (DHS) in apprehending and deporting more than 11 million
noncitizens who could be subject to deportation. Consequently, immigration officials are directed to prioritize the apprehension and deportation of
three specific groups: suspected terrorists, noncitizens with a criminal record, and those recently apprehended at the border.

Texas and Louisiana took the matter to federal court in Texas, challenging the policy because the Biden administration policy violates two sections of
federal law that they say requires the arrest of certain noncitizens upon their release from prison, codified at 8 U. S. C. §1226(c), or entry of a final
order of removal, codified at §1231(a)(2).

The U.S. District Court for the Southern District of Texas ruled in favor of the states, arguing that the policy violated the sections of federal law raised
by the two states. The district court, therefore, vacated the law on a nationwide scale. The Biden administration appealed to the Supreme Court, which
agreed to hear the case without awaiting a federal appeals court decision. However, the district court ruling was left intact during the proceedings. The
Court heard oral arguments on November 29, 2022.

The Court initially agreed to address three distinct questions in the case. First, it considered whether the states had standing, which refers to the legal
right to bring a lawsuit. The second question concerned whether federal immigration laws mandate the detention of certain noncitizens after their
release from prison and the retention of noncitizens subject to final deportation orders. Finally, the Court explored whether the district court judge
possessed the authority to block the nationwide implementation of the Biden administration's policy.

Ruling. In his majority opinion, Kavanaugh addressed only the first question, focusing on whether Texas and Louisiana had standing to initiate the
lawsuit. He said the states were attempting to obtain a court order compelling the DHS to modify its arrest policy for noncitizens. Kavanaugh
highlighted the absence of a historical precedent in which courts mandated the executive branch to alter its arrest or prosecution policies to increase
arrests or prosecutions. He affirmed, "The States essentially want the Federal Judiciary to order the Executive Branch to alter its arrest policy so as to
make more arrests. But this Court has long held 'that a citizen lacks standing to contest the policies of the prosecuting authority when he himself is
neither prosecuted nor threatened with prosecution.'" He underscored the broad discretionary powers granted to the executive branch by the
Constitution to enforce federal law.

Kavanaugh emphasized the inherent challenges in assessing the executive branch's decisions regarding immigration arrests, given the complex
balancing act involved in allocating limited resources. He explained, "For the last 27 years since §1226(c) and §1231(a)(2) were enacted in their
current form, all five Presidential administrations have determined that resource constraints necessitated prioritization in making immigration arrests."
He cautioned against opening the door to similar lawsuits targeting under-enforcement claims in various legal domains, including "drug laws, gun
laws, obstruction of justice laws, or the like."

Kavanaugh concluded his opinion by noting that, while the federal courts could not adjudicate the states' challenge to the enforcement policy,
alternative avenues such as Congress and the electoral process remained available for scrutinizing the executive branch's arrest policies.

In a concurring opinion joined by Gorsuch, Barrett asserted that the majority opinion "weaves together multiple doctrinal strands" to establish a rule
that is not only "novel" but also "in tension with other decisions." Contrary to Kavanaugh's approach, she advocated for a ruling favoring the Biden
administration based on the requirement that any injury must be "likely," rather than merely "speculative," to be remedied by a favorable decision.
She contended that, according to this standard, "[t]he States failed to show that the District Court could order effective relief."

Gorsuch concurred in the judgment, joined by Thomas and Barrett, stating that the majority should have based its decision on a different rationale for
why the states did not have standing to sue the federal government. Specifically, he focused on whether the states' argument could be redressed (i.e.,
fixed). He explained, "To establish standing to sue in federal court, a plaintiff must show that it has suffered a concrete and particularized injury, one
that is both traceable to the defendant and redressable by a court order. . . . If a plaintiff fails at any step, the court cannot reach the merits of the
dispute."

In his dissent, Alito argued that settled law demonstrates that Texas has standing to bring its lawsuit. He criticized Kavanaugh's suggestion that the
majority's decision safeguards the Constitution's separation of powers, asserting instead that it "actually damages that system by improperly inflating
the power of the Executive and cutting back the power of Congress and the authority of the Judiciary."

The Court reversed the judgment of the district court.
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Wilkins v. United States

Wilkins v. United States , decided by a 6–3 vote, March 28, 2023; Sotomayor wrote the majority opinion; Thomas, Roberts, and Alito dissented.

The twelve-year statute of limitations to sue the federal government under the Quiet Title Act (QTA), codified at 28 U. S. C. §2409a, is a claim
processing rule, not a jurisdictional requirement.

Robbins Gulch Road, situated between Highway 93 and the Bitterroot National Forest, intersects the private lands of Larry Wilkins and Jane Stanton
in Connor, Montana. The predecessors holding the properties' titles had granted the United States government an easement for Robbins Gulch Road in
1962; the government claimed this easement included public access. In 2018, Wilkins and Stanton initiated legal action against the United States
under the QTA. Their objective was to establish, through the court's confirmation, that the easement does not authorize public utilization of the road
and to compel the government to fulfill its obligations concerning the supervision and maintenance of the road, preventing unrestricted public access.

The government moved to dismiss the petitioners' action as untimely. The U.S. District Court for the District of Montana granted the government's
motion and the U.S. Court of Appeals for the Ninth Circuit unanimously affirmed that decision. The petitioners filed a writ of certiorari to the U.S.
Supreme Court, which it granted. The justices heard oral arguments on November 30, 2022.

Ruling. Writing for the majority, Sotomayor determined that 28 U. S. C. §2409a(g) is categorized as a nonjurisdictional claims processing rule. In her
opinion, she emphasized the multifaceted nature of the term "jurisdiction," noting its varied interpretations. She referenced Fort Bend County v. Davis
(2019), highlighting the difference between subject-matter jurisdiction, which delineates the types of cases a court can adjudicate, and
nonjurisdictional claim-processing rules, which regulate the orderly progression of litigation by mandating specific procedural actions at specified
times.

Sotomayor cautioned that jurisdictional bars, which can be raised by any party at any stage of proceedings and which must be addressed by the court
on its own initiative, carry the risk of disrupting the smooth flow of litigation that procedural rules typically aim to foster. Citing §2409's language,
she underscored that the statute establishes a twelve-year time limit for commencing an action but noted that §2409a(g) lacks a clear statement
indicating jurisdictional status. Consequently, she reasoned that absent explicit language from Congress declaring a procedural requirement to be
jurisdictional, it should be construed as nonjurisdictional.

In dissent, Thomas contended that the QTA's waiver of sovereign immunity necessitates a strict interpretation, treating the time limitation as
jurisdictional. He stated, "In the context of a waiver of sovereign immunity, the Court presumes that procedural limitations are jurisdictional," that
they carry jurisdictional weight. Thomas argued that the act's time bar falls under this category and should therefore be construed as a jurisdictional
impediment to lawsuits.

The decision reversed the Ninth Circuit's judgment and remanded the case for "further proceedings consistent with this opinion."
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Cruz v. Arizona

Cruz v. Arizona , decided by a 5–4 vote, February 22, 2023; Sotomayor wrote the majority opinion; Barrett, Thomas, Alito, and Gorsuch dissented.

A state court cannot deny post-conviction relief to a criminal defendant by refusing to give retroactive effect to a Supreme Court decision that resulted
in a significant change in applicable state law.

A Pima County jury convicted John Montenegro Cruz of first-degree capital murder for the death of a police officer. Subsequently, the jury was
tasked with determining the appropriate sentence. As per Arizona law, capital defendants such as Cruz, who committed crimes after 1993, were and
remain ineligible for parole. As such, the jury's options were limited to life in prison or death. Throughout the trial, Cruz attempted to inform the jury
about his parole ineligibility if they opted for a life sentence. However, the trial judge denied this request, despite the Supreme Court's ruling in
Simmons v. South Carolina (1994), which recognized capital defendants' right to disclose their parole ineligibility to the jury.

Contrary to the accurate understanding of Cruz's sentencing options, the Arizona judge erroneously instructed the jury that Cruz, if given a life
sentence, would be eligible for parole after twenty-five years. Consequently, the jury, believing they had only these two choices—life with parole
eligibility or death by lethal injection, sentenced Cruz to death. Post-trial, numerous jurors expressed regret over the lack of a life without parole
option, indicating a desire to vote differently had they been aware of the true sentencing options.

Cruz appealed in state court, arguing that the trial judge's refusal to allow the jury to learn about his parole ineligibility violated his right to due
process. Despite Cruz's reliance on Simmons to support his claim, Arizona state courts denied his appeal.

The Supreme Court's 2016 summary reversal in Lynch v. Arizona altered the legal landscape. In that case, the Court highlighted Arizona's
mishandling of the parole-ineligibility issue without further argument or briefing. Following Lynch, Cruz filed a second appeal in state court, invoking
the Arizona Rule of Criminal Procedure 32.1(g), which allows challenges to sentences based on significant changes in the law that could potentially
overturn the sentence. Cruz argued that Lynch constituted a significant change in the law, necessitating the application of Simmons to his case and a
new sentencing hearing.

Disagreeing with Cruz's interpretation, Arizona courts upheld their previous decisions, prompting Cruz to appeal to the Supreme Court. The Court
granted certiorari, and it heard oral arguments in the case on November 1, 2022.

Ruling. Writing for the majority, Sotomayor described the Lynch decision as "a significant change in the law" of Arizona criminal procedure. She
noted that Arizona courts had refused for two decades to comply with the Court's 1994 decision in Simmons. She reasoned that a "[s]traightforward
application" of Rule 32.1(g), which requires "a significant change in the law" for a successive or post-conviction petition, supported Cruz's argument
for the application of the Court's decision in Simmons in his case. Sotomayor noted that the overturning of a lower court's precedent by a superior
court is the "'archetype' of a significant change in the law."

Lynch, she explained, overruled binding Arizona precedent. Before Lynch, she added, Arizona courts held that capital defendants were not entitled to
inform the jury of their parole ineligibility. "After Lynch," Sotomayor added further, "Arizona courts recognize that capital defendants have a due
process right to provide the jury with that information when future dangerousness is at issue." "It is hard to imagine a clearer break from the past," she
explained. "The Arizona Supreme Court's application of Rule 32.1(g) to Lynch was so novel and unfounded," Sotomayor stated critically, "that it does
not constitute an adequate state procedural ground."

Barrett wrote a dissent that focused on the Court's general test for whether it should defer to a state court's decision, known as "the adequate and
independent state grounds doctrine." This doctrine is, she argued, "the product of two fundamental features of our jurisdiction." "[T]his Court," she
added, "is powerless to reverse a state court's interpretation of its own law." Barrett pointed out that the majority's decision went well beyond the
Court's jurisdiction. She wrote, "So if an independent state ground of decision is adequate to sustain the judgment, we lack jurisdiction over the entire
dispute."

The decision reversed the judgment of the Arizona Supreme Court and remanded the case for further proceedings "not inconsistent with this opinion."
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Dubin v. United States

Dubin v. United States , decided by a 9–0 vote, June 8, 2023; Sotomayor wrote the opinion for a unanimous Court; Gorsuch concurred in the
judgment.

The Court rejected a broad definition of identity theft. Rather, for a plaintiff to prove identity theft, the actual theft must be the actual crime rather
than a tangential means to a related crime.

David Dubin was charged with health-care fraud for overbilling Medicaid in connection with psychological testing performed by the company he
managed. This conduct formed the basis for the case against Dubin who was found to have committed "aggravated identity theft" under 18 U. S. C.
§1028A(a)(1). This statute comes into play when a defendant, during and in relation to a predicate offense (e.g., health-care fraud), knowingly
transfers, possesses, or uses, without lawful authority, a means of identification of another person. The government argued that Dubin automatically
satisfied §1028A(a)(1) because his fraudulent Medicaid billing included the patient's Medicaid reimbursement number, which they considered a
"means of identification."

Dubin was convicted in U.S. district court for aggravated identity theft. A three-judge panel of the Fifth Circuit Court of Appeals affirmed the
conviction. Dubin next appealed to the Fifth Circuit en banc (i.e., the full court), which affirmed the panel decision. The Supreme Court granted
certiorari and heard arguments on February 27, 2023.

Ruling. Writing for a unanimous Court, Sotomayor centered her opinion on the interpretation of two key elements of §1028A(a)(1): "uses" and "in
relation to." Dubin's conviction was based on using a patient's means of identification in relation to health-care fraud. The government's view was that
using a means of identification meant employing it to facilitate or further the predicate offense in some way. However, Dubin argued for a more
targeted reading, requiring a genuine nexus between the use of a means of identification and the predicate offense, particularly when fraud or deceit is
involved. To decide which interpretation the Court should use, Sotomayor examined the text and structure of §1028A(a)(1). She concluded that a
"narrower reading" is the appropriate interpretation, "one centered around the ordinary understanding of identity theft. This cuts against the
Government’s broad reading, which the Government admits bears little relationship to the common understanding of identity theft. In contrast, a more
targeted reading accurately captures the ordinary understanding of identity theft, where misuse of a means of identification is at the crux of the
criminality."

To help interpret the statute in this case, Sotomayor considered the statute's title, "Aggravated identity theft," which suggests that identity theft is
central to the provision. While admitting that the title of a law is not controlling, she quoted Almendarez-Torres v. United States (1998) quoting a 1947
decision to show that "‘the title of a statute and the heading of a section’ are ‘tools available for the resolution of a doubt’ about the meaning of a
statute."

Beyond the title of the statute, Sotomayor examined the specific language of §1028A(a)(1). In so doing, she highlighted that Congress used a trio of
verbs—"transfers," "possesses," and "uses"—all of which reflect an ordinary understanding of identity theft. In fact, she pointed out that the
government itself admitted that this is the ordinary way to understand identity theft: "Even judges below who agreed with the Government’s reading
of §1028A(a)(1), and ultimately the Government itself, acknowledged that its reading of §1028A(a)(1) does not fairly capture the ordinary meaning
of identity theft. Nor is the difference just around the edges; the Government’s reading would, in practice, place garden-variety overbilling at the core
of §1028A."

Sotomayor noted an additional problem with the law, as applied in this case: that government's broad interpretation did not distinguish between
aggravated identity theft and other crimes. For Sotomayor, this meant potentially subjecting defendants to automatic two-year sentences for routine
billing and payment activities. Ultimately, this would be unfair to someone who was accused of a crime that tangentially included potential identity
theft.

Given these problems, Sotomayor emphasized both the need for restraint in interpreting federal criminal statutes and the need to avoid incongruous
breadth in their application. She expressed concern about the staggering breadth of the government's interpretation, and suggested the Court needed to
reign in an overly broad interpretation. Quoting from Marinello v. United States (2018), she explained that the Court has "‘traditionally exercised
restraint in assessing the reach of a federal criminal statute.’" She continued, "This restraint arises ‘both out of deference to the prerogatives of
Congress and out of concern that a fair warning should be given to the world in language that the common world will understan[d] of what the law
intends to do if a certain line is passed.’"

Agreeing with the result, Gorsuch concurred in the judgment but believed the aggravated identity theft statute was unconstitutionally vague. He began
with a bit of tongue in cheek, asking, "Whoever among you is not an ‘aggravated identity thief,’ let him cast the first stone." On a more serious note,
he pointed out that the law simply was not precise enough and Congress could fix this: "Section 1028A(a)(1) simply does too little to specify which
individuals deserve the inglorious title of ‘aggravated identity thief.’ That is a problem Congress alone can fix."

The Court vacated the decision of the Fifth Circuit and remanded the case "for further proceedings consistent with this opinion."
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Dupree v. Younger

Dupree v. Younger , decided by a 9–0 vote, May 25, 2023; Barrett wrote the opinion for a unanimous Court.

A post-trial motion is not required for a party to request an appellate court to review an argument lost in a lower court summary judgment due to
purely legal reasons.

The case originated from a 2013 incident involving the assault of Kevin Younger, who was detained pretrial at a state prison in Baltimore. Three
prison guards subjected Younger to severe physical abuse, including beating him and forcefully striking his head against a toilet, resulting in
unconsciousness and significant bleeding. The aftermath left Younger with enduring injuries to his face, wrist, ribs, hand, and leg. While the three
directly involved prison guards were convicted of assault, Younger pursued a federal civil rights claim against Neil Dupree, a prison lieutenant,
asserting that Dupree had orchestrated the attack.

Dupree sought a summary judgment, a legal motion requesting the trial judge to rule in his favor based on uncontested facts. He argued that federal
law mandated Younger to exhaust all available remedies within the prison system before resorting to legal action and asserted that Younger had failed
to do so. U.S. district judge Richard Bennett rejected Dupree's motion, emphasizing that the state prison system had conducted an internal
investigation into the assault.

Respondent Kevin Younger had claimed that, during his pretrial detention in a Maryland state prison, Neil Dupree, a correctional officer lieutenant at
the time, ordered three prison guards to attack him. Younger filed a lawsuit against Dupree for damages under 42 U. S. C. §1983, alleging excessive
use of force.

Before the trial, Dupree moved for summary judgment under Federal Rule of Civil Procedure 56(a), asserting that Younger had failed to exhaust
administrative remedies as required by law. Rule 56 mandates a district court to enter judgment on a claim or defense if there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.

The district court denied Dupree's motion, stating that there was no dispute that the Maryland prison system had internally investigated Younger’s
assault, and this inquiry fulfilled Younger’s exhaustion obligation. At the trial, Dupree did not present evidence related to his exhaustion defense. The
jury found Dupree and four codefendants liable and awarded Younger $700,000 in damages. Dupree did not file a post-trial motion under Rule 50(b),
which allows a party to file a renewed motion for judgment as a matter of law after the trial. Instead, he appealed a single issue to the Fourth Circuit:
The district court’s rejection of his exhaustion defense. The Fourth Circuit, following its precedent, dismissed the appeal, holding that any claim or
defense rejected at summary judgment is not preserved for appellate review unless it was renewed in a post-trial motion.

Dupree appealed to the U.S. Court of Appeals for the Fourth Circuit, arguing that Bennett was wrong to reject his exhaustion argument. The Fourth
Circuit dismissed his appeal. The Supreme Court granted certiorari and heard oral arguments on April 24, 2023

Ruling. Writing for a unanimous Court, Barrett addressed whether a post-trial motion under Rule 56 is necessary to preserve for appellate review a
purely legal issue resolved at summary judgment. She distinguished between legal and factual issues raised at summary judgment and clarified the
need for a post-trial motion in preserving these issues for appeal.

To determine the differences between legal and factual issues, Barrett began by focusing on Ortiz v. Jordan (2011). This precedent held that an order
denying summary judgment on sufficiency-of-the-evidence grounds is not appealable after trial. She concluded, "It follows, Ortiz holds, that a party
must raise a sufficiency-of-the-evidence claim in a post-trial motion to preserve it for appeal." Without such a motion, she continued, quoting Ortiz,
"an appellate court is ‘powerless’ to review the sufficiency of the evidence after trial." The reason for this, Barrett stated, is that the factual record
developed at trial supersedes the record existing at the time of the summary-judgment motion. Therefore, a party must raise a sufficiency claim in a
post-trial motion to preserve it for appeal. This motion allows the district court to address whether there was sufficient evidence in the trial record to
support the jury’s verdict.

Notably, Barrett made a distinction for pure questions of law resolved in an order denying summary judgment. In other words, "While factual issues
addressed in summary-judgment denials are unreviewable on appeal, the same is not true of purely legal issues—that is, issues that can be resolved
without reference to any disputed facts. . . . these rulings follow the ‘general rule’ and merge into the final judgment, at which point they are
reviewable on appeal."

While Younger made several counterarguments, Barrett found none of them persuasive. First, she argued that Ortiz did not render any order denying
summary judgment, whether decided on legal or factual grounds, unreviewable under 28 U. S. C. §1291. Rather, "the Ortiz Court expressly declined
to address whether summary-judgment denials on purely legal issues are reviewable." Second, she rejected Younger's argument for uniformity in the
treatment of factual and legal claims under Rule 56. In so doing, Barrett emphasized that "nothing in Rule 56 demands such uniformity. On the
contrary, the Rule provides that summary judgment is appropriate when ‘the movant shows that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.’"

Finally, Younger raised the concern that a separate preservation rule for legal issues would be unworkable due to the challenging distinction between
factual and legal questions. Barrett disagreed, noting that "Younger overstates the need for a bright-line rule in this area." She ultimately concluded,
"Though there will be edge cases, the experience of the majority of circuits demonstrates that the Courts of Appeals are up to the task. . . . And for all
the virtues of bright-line rules, Younger’s would come at a steep cost: the loss of appellate review for unwary litigants who think it futile to relitigate
an already-rejected legal argument."

The Court vacated the Fourth Circuit’s judgment and remanded the case "for further proceedings consistent with this opinion."
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Jones v. Hendrix, Warden

Jones v. Hendrix, Warden , decided by a 6–3 vote, June 22, 2023; Thomas wrote the majority opinion; Sotomayor, Kagan, and Jackson dissented.

Federal prisoners cannot raise a claim of legal innocence if they have already challenged their conviction, even if that claim was unavailable at the
time a challenge was filed.

Before 1948, federal prisoners had the option to challenge their convictions through a petition for a writ of habeas corpus. In 1948, Congress passed
28 U. S. C. §2255, which redirected all habeas petitions into a "motion to vacate" the conviction or sentence, unless the "remedy by motion is
inadequate or ineffective to test the legality of [the prisoner's] detention." This particular provision, commonly known as the "saving clause,"
safeguarded the right to habeas corpus for prisoners when the motion to vacate was deemed insufficient or ineffective for challenging the legality of
their detention.

In the aftermath of the Oklahoma City bombing, Congress enacted the Antiterrorism and Effective Death Penalty Act (AEDPA). This legislation
imposed limitations on prisoners seeking to file "second or successive" motions to vacate under §2255, allowing them only one opportunity to
challenge a conviction, with exceptions for two situations: (1) when newly discovered evidence could prove that no reasonable factfinder would have
found the person guilty and (2) when a new retroactive rule of constitutional law was established by the Supreme Court.

The combination of the savings clause and the AEDPA set the stage for the legal predicament of Marcus DeAngelo Jones. Convicted in 2000 for
being a felon in possession of a firearm, Jones received a sentence of over twenty-seven years in prison. Almost two decades later, the Supreme
Court's decision in Rehaif v. United States (2019) ruled that the government must prove the defendant's knowledge of being an unlawful possessor of
a firearm, a crucial element not established in Jones's trial. The Rehaif decision fundamentally declared Jones legally innocent based on the Court's
interpretation of the felon-in-possession statute. However, due to AEDPA's restrictions on second or successive motions, Jones, who had previously
filed and lost a §2255 motion, found himself barred from initiating another one.

In response, Jones argued that the saving clause allowed him to file a habeas petition, contending that §2255's prohibition on second and successive
petitions rendered the motion to vacate an "inadequate or ineffective" means to challenge his detention. The district court dismissed Jones's habeas
petition and the Eighth Circuit affirmed that ruling. Jones appealed to the U.S. Supreme Court, which granted certiorari, and, on November 1, 2022,
heard oral arguments.

Ruling. Writing for six judges, Thomas focused his majority opinion on the key legal question of whether the saving clause allows a prisoner to
bypass restrictions on second or successive §2255 motions by filing a §2241 habeas petition, particularly in light of an intervening change in the
interpretation of a criminal statute. Thomas explained that Congress created §2255 as a way for federal prisoners to attack their sentences collaterally
through a motion in the sentencing court rather than a habeas corpus petition under §2241 in the district of confinement, and to address administrative
problems arising from district courts reviewing each other's proceedings without access to necessary evidence.

However, the AEDPA placed restrictions on second or successive §2255 motions, allowing them only under limited circumstances. Jones argued that
§2255 was "inadequate or ineffective" to address his claim because the court failed to apply the correct substantive law.

In his opinion, Thomas rejected Jones's argument, emphasizing that the saving clause is concerned with the adequacy or effectiveness of the remedial
vehicle (i.e., the §2255 motion) rather than any court's errors of law. Thomas clarified that §2255(h) "specifies the two limited conditions in which
Congress has permitted federal prisoners to bring second or successive collateral attacks on their sentences." Congressional intent, Thomas asserted,
was clear: "The inability of a prisoner with a statutory claim to satisfy those conditions does not mean that he can bring his claim in a habeas petition
under the saving clause. It means that he cannot bring it at all."

Thomas maintained that the historical scope of the saving clause is confined to "unusual circumstances in which it is impossible or impracticable for a
prisoner to seek relief from the sentencing court." These circumstances encompassed situations such as the sentencing court having been dissolved or
the transportation of the prisoner to the sentencing court being infeasible. Thomas asserted, "To the extent that Congress' use of 'inadequate' in the
saving clause harkens back to equity's historic use of that term (an issue we need not address), the most Jones' evidence proves is that a variety of
circumstances might make it impracticable for a prisoner to seek relief from the sentencing court." Thomas further contended, "Nothing in Jones'
survey of equity jurisprudence, however, even begins to suggest that the saving clause offers an exemption from AEDPA's clear limits on second or
successive collateral attacks." Thomas also acknowledged that challenges to the conditions of detention, rather than to the legality of the sentence,
could fall within the purview of these "unusual circumstances."

Furthermore, Thomas asserted that the AEDPA only carves out two exceptions to the prohibition on successive motions: for newly discovered
evidence and for previously unavailable constitutional claims. To interpret otherwise would circumvent the AEDPA and result in the counterintuitive
outcome wherein prisoners with "nonconstitutional claims" would enjoy a more advantageous remedy, exempt from the AEDPA's procedural hurdles,
compared to those with constitutional claims.

Sotomayor and Kagan joined together to write a dissent that focused on their concern about leaving an innocent man in jail: "[T]oday's decision yields
disturbing results. . . . It does not matter that an intervening decision of this Court confirms his innocence. By challenging his conviction once before,
he forfeited his freedom."

As to how they would resolve the case, Sotomayor and Kagan advocated for a more focused remand to the U.S. Court of Appeals for the Eighth
Circuit, urging application of the standard proposed by the government. In short, "[W]e see the matter as the Solicitor General does. As all agree,
Congress enacted §2255 to 'afford federal prisoners a remedy identical in scope to federal habeas corpus.' . . . So, as this Court has explained, if §2255
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bars a claim cognizable at habeas, such that the remedies are not 'commensurate,' the saving clause kicks in, and the prisoner may 'proceed in federal
habeas corpus.'"

In her dissent, Jackson addressed each aspect of Thomas's reasoning. In challenging his historical analysis, she emphasized that the 1948 statute's
purpose was that "Congress wanted to ensure that a prisoner's claim was 'saved' in at least one additional set of circumstances: Where the prisoner
would have been able to bring such a claim prior to the enactment of §2255 (or any subsequent changes, like those made by the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA)), but somehow cannot bring that claim after a change to the statutory framework (unless Congress has
clearly expressed its intent to restrict the scope of relief in that regard). As the majority has interpreted §2255(h), that is precisely the situation here."

Turning to the textual analysis, Jackson contested Thomas's interpretation of "inadequate or ineffective." She pointed out that his analysis was
"entirely atextual," claiming it "fails to mention that Congress specifically rejected language that embraced the majority's 'impracticable only'
proposition."

Jackson highlighted a perverse outcome resulting from the majority's reading: a prisoner choosing not to file a §2255 motion or missing the deadline
could later raise a statutory claim, while a diligent petitioner would be barred. The problem, in her view, was that this means the Court was
supplanting its interpretation of the law for what Congress meant.

The Court affirmed the decision of the Eighth Circuit Court of Appeals.
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Lora v. United States

Lora v. United States , decided by a 9–0 vote, June 16, 2023; Jackson wrote the opinion for a unanimous Court.

Individuals who have received consecutive sentences under federal law may now be eligible for a reconsideration of their sentencing through a new
hearing.

The case clarified the interpretation of federal statutes related to sentencing in criminal cases. Generally, federal courts have the discretion to decide
whether prison sentences should run concurrently or consecutively. However, an exception is codified at 18 U. S. C. §924(c), stating that the term of
imprisonment for individuals convicted under this section cannot run concurrently with any other term of imprisonment.

Efrain Lora and three codefendants orchestrated a cocaine and cocaine base distribution operation in the Bronx. Lora and his associates conspired to
murder a rival drug dealer in response to threats made by the rival regarding drug territory. A federal grand jury issued an indictment charging Lora
with aiding and abetting the use and carrying of a firearm during and in relation to a drug-trafficking crime, leading to the death of an individual.
Subsequently, the government obtained a superseding indictment against Lora, which included an additional charge for drug-trafficking conspiracy
and a charge for causing an intentional killing in furtherance of that conspiracy.

The jury found Lora guilty on all three counts. During sentencing, the district court concluded that it lacked the discretion to impose concurrent
sentences for Lora's convictions because §924(c)(1)(D)(ii)'s prohibition on concurrent sentences applied to §924(j) sentences. Consequently, Lora
received consecutive prison terms for the drug distribution conspiracy and the §924(j) counts. The Second Circuit upheld this decision on appeal.
Lora then appealed to the Supreme Court; it granted certiorari, hearing oral arguments on March 28, 2023.

Ruling. Writing for a unanimous Court, Jackson began her opinion by delineating the framework of §924(c). Aside from outlining the fundamental
elements of a conviction for using or carrying a firearm during a "crime of violence" or a drug-trafficking offense, which carries a minimum five-year
punishment, she stipulated more severe penalties when additional elements are present, for example, brandishing a firearm, discharging a firearm, or
using an automatic weapon, such as a machine gun.

Jackson also highlighted that §924(j), which incorporates the essential elements of the basic section 924(c) offense by reference rather than by
explicitly stating them, was added later by Congress. However, she rejected the government's argument that, by incorporating subsection (c) by
reference, the consecutive-sentence requirement should apply to subsection (j) as well. She noted, "The Government tries to deflect this conclusion by
blending subsections (c) and (j) together. It claims that 'Congress incorporated Section 924(c) as a whole into Section 924(j).' . . . Under that view, a
subsection (j) defendant faces subsection (j)'s penalties plus subsection (c)'s penalties—including subsection (c)'s mandatory minimum sentences and
its consecutive-sentence mandate."

Further, Jackson dismissed the government's contention that subsections (c) and (j) should be treated as virtually the same for double jeopardy
reasons. Specifically, she held that such an argument had no bearing on the issue at hand in the case. She made her position quite clear: "The
Government says someone cannot receive both subsection (c) and subsection (j) sentences for the same conduct. But that aligns with our conclusion
here: If a defendant receives a sentence under subsection (j), he does not receive a sentence 'imposed . . . under [subsection (c)]' that would trigger the
consecutive-sentence mandate. . . . Accordingly, the Government's view of double jeopardy can easily be squared with our view that subsection (j)
neither incorporates subsection (c)'s penalties nor triggers the consecutive-sentence mandate."

Finally, Jackson underscored that the Court's decision would provide more flexibility for judges, in contrast to the government's view: "Given those
choices to favor sentencing flexibility over mandatory penalties, it is not 'implausible,' as the Government asserts, that subsection (j) permits
flexibility to choose between concurrent and consecutive sentences." Despite this view, judges can still ensure penalties fit the crime.

The Court vacated the judgment of the Second Circuit and remanded the case "for further proceedings consistent with this opinion."
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Reed v. Goertz

Reed v. Goertz , decided by a 6–3 vote, April 19, 2023; Kavanaugh wrote the majority opinion; Thomas, Alito, and Gorsuch dissented.

When a prisoner seeks state post-conviction DNA testing through the legal process provided by the state, the statute of limitations for bringing a
procedural due process claim under 42 U. S. C. §1983 starts running upon the conclusion of the state litigation.

Rodney Reed was sentenced to death for the 1996 rape and murder of Stacey Stites. Despite his unsuccessful attempt to obtain federal post-conviction
relief—and when the state authorities proposed to schedule an execution date—Reed petitioned for DNA testing on various items that were found at
the scene of the crime. The state trial court denied his request, as the items had not been preserved through an adequate chain of custody.
Subsequently, Reed initiated a federal civil rights lawsuit under 42 U. S. C. §1983, challenging whether the Texas chain-of-custody law governing
post-conviction DNA testing is constitutional.

The U.S. District Court for the Southern District of Texas dismissed Reed's complaint. On appeal, the U.S. Court of Appeals for the Fifth Circuit
affirmed the dismissal, finding that Reed filed the claim too late. Reed then filed a writ of certiorari to the Supreme Court, which it granted. The
justices heard oral arguments on October 11, 2022.

Ruling. Writing for the majority, Kavanaugh stated that the statute of limitations for a due process challenge to the constitutionality of a denial of
post-conviction DNA testing starts when the state-court proceedings end rather than when the state trial court denies DNA testing during the trial.

Kavanaugh acknowledged, but refuted, the state's three main arguments. First, he disagreed with the assertion that Reed lacked standing. Specifically,
he pointed out that Reed had effectively alleged an injury: access to the requested DNA evidence. Second, considering the claim of sovereign
immunity, which could shield Texas from such a lawsuit, Kavanaugh invoked Ex parte Young (1908), which permits lawsuits for declaratory or
injunctive relief against state officials in their official capacities. Finally, Kavanaugh considered the state's contention that Reed's procedural due
process claim conflicts with the Rooker-Feldman doctrine, which generally precludes federal courts from reviewing state court judgments. Kavanaugh
concluded by clarifying that, even if a state court's decision is beyond review by lower federal courts, a statute or regulation governing the decision
remains subject to review.

From there, Kavanaugh discussed both the limited options available for prisoners to demonstrate that a governing state law has violated procedural
due process and the issue of when the statute of limitations to request DNA testing begins. Referring to Bay Area Laundry and Dry Cleaning Pension
Trust Fund v. Ferbar (1997), Kavanaugh argued that "the statute of limitations begins to run when the plaintiff has a 'complete and present cause of
action.'" Kavanaugh further pointed out that the timing of such an occurrence depends on the nature of the infringement in question. In this case, the
timing involved an infringement of procedural due process, which culminates only when the state fails to afford due process. For Reed, this moment
occurred when the state-court litigation ended.

Thomas dissented because he believed Reed lacked standing. Thus, he wanted to dismiss the case because no Article III case or controversy existed
between him and the district attorney.

In a separate dissent, Alito contended that several junctures exist where the statute of limitations could potentially commence, each of which occur
prior to the denial by the Texas Court of Criminal Appeals. Thus, Reed's claim is time barred, and the Court should not have supported it.

The decision reversed the Fifth Circuit's judgment and held that Reed's §1983 claim "was timely."
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Samia v. United States

Samia v. United States , decided by a 6–3 vote, June 23, 2023; Thomas wrote the majority opinion; Barrett concurred in part and in the judgment;
Kagan, Sotomayor, and Jackson dissented.

The inclusion of a modified confession from a non-testifying codefendant does not breach the Confrontation Clause of the Sixth Amendment.

Defendants Joseph Manuel Hunter, Carl David Stillwell, and Adam Samia underwent a joint trial and were found guilty on five charges: conspiracy to
commit murder-for-hire, murder-for-hire, conspiracy to murder and kidnap in a foreign country, causing death with a firearm during and in relation to
a crime of violence, and conspiracy to launder money. Subsequently, all three defendants received life sentences. Among the evidence leading to their
convictions was Stillwell's redacted confession. Samia contested the admission of this evidence, asserting that the redactions were insufficient. He
argued that jurors could readily infer that the confession's mentions of "another person" pertained to Samia himself. Consequently, Samia maintained
that his inability to cross-examine Stillwell amounted to a violation of his Sixth Amendment right to confront witnesses against him, as described in
the Confrontation Clause.

The U.S. district court of Southern New York ruled against Samia's claim and the Second Circuit affirmed on appeal. Samia then appealed to the U.S.
Supreme Court, which heard oral arguments on March 29, 2023.

Ruling. In a 6–3 opinion divided down party lines, Thomas held that the codefendant's confession was admissible and did not violate Samia's Sixth
Amendment right to confront witnesses against him. He wrote, "For most of our Nation's history, longstanding practice allowed a nontestifying
codefendant's confession to be admitted in a joint trial so long as the jury was properly instructed not to consider it against the nonconfessing
defendant." However, he pointed out that Bruton v. United States (1968) marked an exception to this general rule and recognized that "'a defendant is
deprived of his Sixth Amendment right of confrontation when the facially incriminating confession of a nontestifying codefendant is introduced at
their joint trial,' even with a proper instruction." Thomas also noted that the Bruton rule has certain boundaries. For instance, in Richardson v. Marsh
(1987) the Court did not extend the rule to confessions that do not explicitly name the defendant. Nevertheless, he also pointed out that Gray v.
Maryland (1998) clarified that some redacted confessions might still directly accuse the defendant if the redaction is apparent.

In this case, Thomas found that the confession was redacted to avoid explicitly naming the defendant. Thomas considered this aligned with the Bruton
rule and distinguished it from Gray: "Stillwell's confession was redacted to avoid naming Samia, satisfying Bruton's rule. And, it was not obviously
redacted in a manner resembling the confession in Gray; the neutral references to some 'other person' were not akin to an obvious blank or the word
'deleted.'" In making this distinction, Thomas opted not to broaden the Bruton rule further, asserting that "expanding the Bruton rule in the way Samia
proposes would be inconsistent with longstanding practice and our precedents. It would also work an unnecessary and imprudent change in law,
resulting in precisely the practical effects that the Court rejected in Richardson." Thomas ultimately found that this approach would undermine the
role of joint trials and the significance of confessions in the legal system.

Barrett wrote an opinion concurring in part and concurring in the judgment, taking issue with Thomas’s use of historical evidence. She said, "I agree
that the admission of Stillwell’s modified confession, together with a limiting instruction, did not violate the Confrontation Clause. But in my view,
the historical evidence described . . . is beside the point." More specifically, in her view, Thomas had gone well beyond what history has said about
Sixth Amendment claims.

In a solo dissent, Jackson emphasized that Stillwell, although not testifying, implicitly cast Samia as the perpetrator of the murder. In turn, Samia was
not allowed to confront Stillwell as is guaranteed in the Sixth Amendment. Making this point, she rejected the majority's approach that disregarded
this constitutional right: "I am writing to emphasize that most of the force of the Court's argument (to the extent that it is at all forceful) comes from
the majority having improperly reframed the constitutional standard that applies to the admission of incriminating testimonial statements of a
codefendant during a joint criminal trial." For Jackson, the result of this reframing by the majority "sets the stage for considerable erosion of the
Confrontation Clause."

Kagan wrote a dissent joined by Sotomayor and Jackson that explicated the problem with the Court opinion: "the Court draws a line of constitutional
significance between the first two examples and the third. Confessions that use a defendant's name or a symbol of omission—clear Confrontation
Clause violation. Confessions that replace a defendant's name with another placeholder—no Sixth Amendment problem, no matter how obvious the
reference to the defendant. In so elevating form over substance, the majority permits an end-run around our precedent and undermines a vital
constitutional protection for the accused." She concluded by wondering whether the majority's disregard for the Bruton standard may mean that it is
the next major precedent the Court will overturn.

The Court affirmed the decision of the Second Circuit.
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Smith v. United States

Smith v. United States , decided by a 9–0 vote, June 15, 2023; Alito wrote the opinion for a unanimous court.

If an appellate court determines that the location for a criminal trial was inappropriate, the conviction ought to be set aside, leaving room for a
potential retrial. Such cases should not be dismissed, preventing a retrial due to triggering the prohibition of double jeopardy.

Timothy Smith, a software engineer residing in Mobile, Alabama, with a passion for fishing, utilized the web application Fiddler to acquire
coordinates of private artificial reefs from the website StrikeLines. StrikeLines sells such coordinates for prices ranging between $190 and $199. After
accessing these reef coordinates without paying for the information, Smith notified the owners of StrikeLines about his breach but declined to disclose
the method he employed to infiltrate StrikeLines’ security. When negotiations between Smith and StrikeLines reached an impasse, the owners
reported the incident to law enforcement, leading to the execution of a search warrant at Smith's residence.

A federal grand jury in the Northern District of Florida indicted Smith on three counts. Prior to the trial, Smith moved to dismiss all counts, asserting
a lack of venue under the Venue Clause of Article III of the Constitution—which requires that a trial must occur "in the State where the said Crimes
shall have been committed." Because of both his residency in Mobile, Alabama, within the Southern District of Alabama, and the location of the
StrikeLines’ servers, which housed the coordinate data in Orlando within the Middle District of Florida, Smith contended that the Northern District of
Florida was an improper trial venue, despite StrikeLines being headquartered in Pensacola, located within that district.

The U.S. Court of Appeals for the Eleventh Circuit determined that venue was inappropriate for one of the three counts. However, it clarified that the
impropriety of venue for one count does not necessitate the vacating of the conviction for another count. Smith appealed to the Supreme Court, which
granted certiorari and heard oral arguments on March 28, 2023.

Ruling. Writing for a unanimous court, Alito emphasized that the typical remedy for an error in a criminal trial is a new trial rather than the complete
dismissal of the case. He pointed out only one exception to this rule, "violations of the Speedy Trial Clause," which the Court has "described as
‘generically different’ from ‘any’ other criminal right in the Constitution."

In his explicit analysis of Article III, Alito found no textual or precedent-based reasons to treat the Venue Clause or the Vicinage Clause, which is the
Sixth Amendment's mandate for a defendant to be tried before an "impartial jury of the State and district wherein the crime shall have been
committed," differently from other constitutional rights. While Smith argued that these clauses aimed to prevent undue hardship for a defendant tried
in a distant and improper location, the Court pointed out that any retrial poses a hardship, yet retrial is the remedy for nearly all reversible errors.

Further, Alito highlighted that the Venue and Vicinage Clauses were not specifically designed to minimize hardship for a defendant: "In these cases, as
others, we have repeatedly rejected objections based on the ‘serious hardship in . . . prosecutions in places distant from the [defendant’s] home.’" The
state where a crime occurs might be far from a defendant's residence, and many federal crimes span multiple states, each being a valid venue.

Alito also cited Hyde v. United States (1912), which held that "a defendant charged with conspiracy to be tried in any State in which any
coconspirator took any overt act in furtherance of the endeavor," and Armour Packing Co. v. United States (1908), which held that "a defendant
charged with illegally shipping goods may be tried in any State through which the goods were illegally transported." Together, these decisions
approved the prosecution in any district where a conspirator committed "any part of a crime" and allowed a charge of illegally shipping goods to be
tried in any district through which the goods passed. In short, defendants can be summoned to court in a state where they had never set foot.

The Court rejected Smith's contention that the historical background of the Venue and Vicinage Clauses prohibited retrials; rather it "supports the
opposite inference," Alito wrote. He maintained that the Court found "no decision barring retrial based on a successful venue or vicinage objection in
either the centuries of common law predating the founding or in the early years of practice following ratification."

Finally, the Court dismissed the argument that double jeopardy concerns justified a ban on retrials, concluding that a "retrial is permissible when a
trial terminates ‘on a basis unrelated to factual guilt or innocence of the offense of which [the defendant] is accused.’" In such cases, the legal system
knows precisely why a prosecution failed, and the defect is unrelated to the concerns of the Double Jeopardy Clause—specifically, a defendant's
culpability. Alito held that, unlike a general verdict of not guilty, an appellate reversal for bad venue "is perfectly consistent with the possibility that
the defendant is guilty of the charged offense."

The Court affirmed the judgment of the Court of Appeals for the Eleventh Circuit.
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Allen v. Milligan

Allen v. Milligan , decided by a 5–4 vote, June 8, 2023; Roberts wrote the opinion of the court; Kavanaugh concurred in part; Thomas, Gorsuch, Alito,
and Barrett dissented.

Alabama’s congressional map, based on the 2020 Census, likely violates section 2 of the Voting Rights Act (VRA) and must be redrawn for future
elections.

The case focused on section 2 of the VRA, which prohibits election practices leading to the denial or curtailment of the right to vote based on race.
Prior to the 2020 Census, Alabama had one minority-majority district, which is a congressional district drawn such that voter race is taken into
account to guarantee that a minority group has the needed votes to help its chosen candidate to win an election. The 2020 Census results showed an
increase in the Black population, and so voting advocates affirmed that the population shift warranted an additional minority-majority district. In
2021, voters (Milligan along with other voters including Carter and Caster, whose cases were combined by the time this case reached the Supreme
Court) and advocacy groups, including the NAACP and the ACLU, initiated legal proceedings against the Alabama secretary of state challenging
Alabama's redistricting plan for its seven U.S. House of Representatives seats. Their contention was that the map contravened section 2 by
diminishing the voting influence of the state's Black residents, who constituted 27 percent of the population. Specifically, they asserted that the state's
new plan followed a practice known as "packing" by concentrating many Black voters into a singular district within central Alabama, referred to as
the "Black Belt." Simultaneously, it dispersed Black voters in the remaining Black Belt area across various other districts, a practice known as
"cracking."

A three-judge court, which included two judges appointed by President Donald J. Trump, decided in favor of the voters, ruling the map likely in
violation of section 2. On appeal, the Supreme Court heard oral arguments on October 4, 2022, but temporarily halted this ruling, enabling Alabama
to implement the map in the 2022 elections. Subsequently, Republican candidates won six out of the state's seven House seats in the November
elections. Once the election was over, however, the case proceeded, and the Court moved to issue an opinion later in the term.

Ruling. In a 5–4 decision, Roberts upheld the three-judge panel’s ruling, agreeing with the argument forwarded by the group of voters that Alabama's
redistricting plan violated the VRA. He emphasized the correct application of the three-pronged test set out in Thornburg v. Gingles (1986), that has
been used since that time to evaluate section 2 claims.

The three parts of the Gingles test that must be satisfied are 1) the minority group must be sufficiently numerous and geographically concentrated to
form a majority in a reasonably configured district, 2) the minority group must demonstrate political cohesion, and 3) the minority must prove that the
majority votes cohesively enough to thwart the minority's preferred candidate. Once these three preconditions are satisfied, the voters must then
establish, through examining a "totality of circumstances," that the contested political process is not "equally open" to minority voters. This means
that the application of the Gingles factors is contingent on specific facts, necessitating courts to engage in both an "intensely local appraisal" of the
electoral mechanism in question and a comprehensive evaluation of both past and present realities. Notably, Congress has not altered the Court's
interpretation of section 2 as articulated in Gingles over the past nearly forty years.

Using this standard, the Court found that the congressional map drawn by Alabama’s legislature following the 2020 Census likely violates the VRA,
and it did not accept the state’s request for a "race-neutral benchmark" going forward, which is the median or average number of majority-Black
districts generated in computer-drawn maps configured to consider traditional districting criteria but not race (as defined in the majority opinion). For
around a decade, Court opinions involving the VRA indicate that the conservative bloc of justices oppose rulings upholding any VRA protections for
majority-minority districts. But in Allen, the majority decision took the opposite view, with the five justices holding that the Alabama secretary of
state’s race-neutral benchmark theory of evaluating congressional districts was a violation of the VRA.

In applying the Gingles test, Roberts made several arguments. First, he emphasized the Court’s need to maintain the nearly forty-year-old Gingles
framework, which indicates the Court must consider the VRA's requirement that it must account for the entirety of circumstances surrounding how
district maps are drawn. In so doing, he rejected Alabama’s argument that the state should be allowed to use race-neutral benchmark maps generated
by computers. He went so far as to say, "[N]either the text of §2 nor the fraught debate that produced it suggests that ‘equal access’ to the fundamental
right of voting turns on computer simulations that are technically complicated."

Second, Roberts dismissed the state’s claim that the challengers' alternate maps did not retain the "core" of the previous maps. Countering this
argument, he pointed out that even though adherence to a prior districting plan is a key concern, doing so does not shield a new redistricting plan that
is also racially discriminatory.

Finally, Roberts rejected the state's suggestion that the challengers must prove that the state plan’s differences from race-neutral benchmarks result
from racial discrimination. On the contrary, he argued that section 2 does not demand such proof of intent to discriminate. As such, even maps that
may be seemingly race neutral may not be. He explained that the Court’s "precedents and the legislative compromise struck in the 1982 amendments
clearly rejected treating discriminatory intent as a requirement for liability under §2." Sotomayor, Kagan, and Jackson joined Roberts’s opinion in
full, and Kavanaugh joined except for Part III–B–1.

Kavanaugh also wrote a separate concurrence. He agreed that Alabama's redistricting plan violated section 2 of the VRA based on the Gingles
precedent. This is in keeping with Kavanaugh’s view of precedent more generally: "Although statutory stare decisis is not absolute, ‘the Court has
ordinarily left the updating or correction of erroneous statutory precedents to the legislative process.’" However, he pointed out that Alabama was
wrong in its contention that "Gingles inevitably requires a proportional number of majority-minority districts, which in turn contravenes the
proportionality disclaimer in §2(b) of the Voting Rights Act." He also disagreed with Alabama's contention that race-based redistricting actually
violates Congressional authority to remedy discrimination under the Fourteenth Amendment.
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In a dissent joined in full by Gorsuch and in part by Barrett and Alito, Thomas characterized the case as another unfortunate episode in the Court's
troubled voting rights jurisprudence. He framed the central question before the justices as whether section 2 necessitates the intentional reshaping of
Alabama's long-standing congressional districts to afford Black voters control proportionate to the state's Black population. However, he contended
that section 2 imposes no such obligation. To the contrary, he stated that section 2 does not even apply to redistricting: "I have long been convinced
that those words reach only ‘enactments that regulate citizens’ access to the ballot or the processes for counting a ballot’; they ‘do not include a
State’s . . . choice of one districting scheme over another.’"

Thomas further asserted that the lower court's interpretation runs afoul of the Constitution. According to his view, the reading adopted by the lower
court does not rectify or prevent unconstitutional discrimination in redistricting; instead, it mandates such discrimination by manipulating the
districting process to allocate political power based on race. And, for Thomas, there is only one way to rectify this issue: "[I]f complying with a
federal statute would require a State to engage in unconstitutional racial discrimination, the proper conclusion is not that the statute excuses the
State’s discrimination, but that the statute is invalid."

This decision marks a departure from recent rulings narrowing the VRA and underscores the importance of section 2 in challenging discriminatory
redistricting. While the Court's conservative justices appeared poised to reject the lower court's ruling during oral arguments, the ultimate decision
affirms the district court's interpretation in line with established precedent.

The decision affirmed the judgment of the District Court for the Northern District of Alabama without remand.
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Moore v. Harper

Moore v. Harper , decided by a 6–3 vote, June 27, 2023; Roberts wrote the majority opinion; Kavanaugh concurred; Thomas, Gorsuch, and Alito
dissented.

While the Constitution gives state legislatures the power to regulate federal elections, state courts can supervise the legislature's exercise of that
power.

The case originated as a challenge to a congressional map enacted by the Republican-controlled legislature of North Carolina in early November
2021. Democratic voters and nonprofit organizations, led by Harper, a North Carolina voter, and others, contended that the new map constituted a
partisan gerrymander favoring one political party at the expense of another. They argued that despite the state's approximate division among
Democrats, Republicans, and unaffiliated voters, the new map would likely result in Republicans securing ten out of the fourteen seats in the U.S.
House of Representatives. Moore, as Speaker of the House in North Carolina, defended the map.

More specifically, Moore wanted the Supreme Court to reconsider its 2019 decision in Rucho v. Common Cause , which held that federal courts
cannot adjudicate claims of partisan gerrymandering. However, Roberts, in a 5–4 decision, acknowledged that states retained the authority to address
partisan gerrymandering through their own laws and constitutions. In February 2022, the North Carolina Supreme Court, then possessing a 4–3
Democratic majority, declared that the new map violated a provision in the state constitution ensuring free elections. Consequently, the state's high
court prohibited the use of the new map in the 2022 elections and a subsequent trial court adopted a new map, crafted collaboratively by Republicans
and Democrats. This map led to an equal distribution of the state's congressional seats, 7–7.

In 2021, Republican legislators brought the matter to the U.S. Supreme Court to challenge the decision of the North Carolina Supreme Court. They
contended that by invalidating the congressional map drawn by the legislature, the state court transgressed the "independent state legislature" theory,
which is, advocates argue, that state courts lack the authority to oversee how state legislatures conduct elections for Congress or the president,
including the power to set aside congressional maps. This theory relies on two constitutional provisions: 1) Article I's Elections Clause, which dictates
that the "Times, Places, and Manner" of congressional elections shall be prescribed by each state's legislature, and 2) Article II's Electors Clause,
which holds that states shall appoint presidential electors for the Electoral College "in such Manner as the Legislature thereof may direct."

The Supreme Court of North Carolina ruled against Moore and the Supreme Court granted certiorari. It heard oral arguments on December 7, 2022.

Ruling. In a 6–3 decision, Roberts initially grappled with the threshold question of whether the Court had jurisdiction to delve into this "independent
state legislature" matter, given the North Carolina Supreme Court's declaration in Harper v. Hall (2023; known as Harper II) that it lacked authority to
review challenges to the congressional map. Roberts found that despite the state court's recent withdrawal of its Harper II decision — "partisan
gerrymandering claims are no longer viable under the North Carolina Constitution" — the present version of the case was still one the Court could
hear. He stated, "Were we to reverse the judgment in Harper I—a step not taken by the North Carolina Supreme Court—the 2021 plans enacted by the
legislative defendants would again take effect."

Further, Roberts pointed out that the case is not moot (i.e., there is no longer a controversy to be decided) simply because the North Carolina Court
withdrew its opinion in Harper II and overruled Harper I. He pointed out that a controversy would still exist despite this series of events, reasoning
that because "the legislative defendants' path to complete relief runs through this Court, the parties continue to have a 'personal stake in the ultimate
disposition of the lawsuit' sufficient to maintain this Court's jurisdiction." In short, the Court can decide the merits of the case.

After ruling that the Court has the power to hear the case, Roberts turned to the "independent state legislature" theory. In so doing, he highlighted the
long-standing tradition in U.S. history wherein state courts invalidate laws conflicting with state constitutions. He rested this argument on Marbury v.
Madison (1803): "State cases, debates at the Convention, and writings defending the Constitution all advanced the concept of judicial review. And in
the years immediately following ratification, courts grew assured of their power to void laws incompatible with constitutional provisions." Further,
the Court's own precedents make it clear that there is no exception to this tradition for laws pertaining to elections. Roberts wrote, "The significant
point for present purposes is that the Court in Arizona State Legislature [2015] recognized that whatever authority was responsible for redistricting,
that entity remained subject to constraints set forth in the State Constitution."

However, Roberts cautioned that state courts must not exceed the bounds of judicial review. Specifically, he stated that "[a]lthough we conclude that
the Elections Clause does not exempt state legislatures from the ordinary constraints imposed by state law, state courts do not have free rein." The
checks on state courts, then, are found in the federal courts. Therefore, the Supreme Court has "an obligation to ensure that state court interpretations
of . . . law do not evade federal law."

Despite holding that state courts have the power to oversee legislative decisions in election matters, Roberts did not "adopt these or any other test" by
which the Court could "measure state court interpretations of state law in cases implicating the Elections Clause."

Finally, Roberts noted that, because the Republican legislators had not specifically petitioned the Court to assess whether the North Carolina Supreme
Court's initial decision went beyond permissible limits, he would refrain from rendering a judgment on that argument, writing, "We decline to address
whether the North Carolina Supreme Court strayed beyond the limits derived from the Elections Clause. The legislative defendants did not
meaningfully present the issue in their petition for certiorari or in their briefing, nor did they press the matter at oral argument."

Kavanaugh concurred with Roberts but authored a separate opinion outlining his view that there should be a standard when deciding cases that
"review a state court's interpretation of state law in a case implicating the Elections Clause." The issue, for Kavanaugh, was what standard to employ:
"Chief Justice Rehnquist's standard from Bush v. Gore ; Justice Souter's standard from Bush v. Gore; the Solicitor General's proposal in this case; or
some other standard." In the end, Kavanaugh wrote, "all three standards convey essentially the same point: Federal court review of a state court's
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interpretation of state law in a federal election case should be deferential, but deference is not abdication. I would adopt Chief Justice Rehnquist's
straightforward standard."

In his dissent joined by Gorsuch and Alito, Thomas wrote that due to the recent North Carolina Supreme Court decision, the case is moot, and
therefore the Supreme Court should not decide it: "The issue on which it opines—a federal defense to claims already dismissed on other grounds—
can no longer affect the judgment in this litigation in any way." In short, and given the facts of the case, Thomas considered the Supreme Court had
no capacity to render a decision.

Beyond the mootness issue, Thomas raised concerns about the potential ramifications for how federal courts oversee state courts. He specifically
opined, "In the end, I fear that this framework will have the effect of investing potentially large swaths of state constitutional law with the character of
a federal question not amenable to meaningful or principled adjudication by federal courts."

Noting that the North Carolina Supreme Court had withdrawn the opinion in Harper II and that this current judgment of the U.S. Supreme Court does
not "pass on the constitutionality of any particular map adopted by the state courts," the Court affirmed the decision of the North Carolina Supreme
Court.
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Sackett v. Environmental Protection Agency

Sackett v. Environmental Protection Agency , decided by a 9–0 vote, May 25, 2023; Alito wrote the majority opinion; Thomas concurred; Kagan,
Sotomayor, Kavanaugh, and Jackson concurred in the judgment.

The Clean Water Act (CWA) extends only to wetlands that have a continuous surface connection with "waters" of the United States—that is, they
have a relatively permanent body of water connected to traditional interstate navigable waters.

Michael and Chantell Sackett bought property in Idaho to build a home. Their case originated in 2007 when they commenced the backfilling of their
property, situated approximately 300 feet from Priest Lake, to prepare for construction. Subsequently, the Sacketts received a notice from the
Environmental Protection Agency (EPA) instructing them to cease their activities. The EPA argued that their lot contained wetlands protected by the
CWA, which prohibits the discharge of pollutants, including rocks and sand, into navigable waters. The term "navigable waters" is defined by the
CWA as "waters of the United States." The EPA's rationale was that the wetlands on the Sacketts' property contributed to a non-navigable creek that
ultimately flowed into Priest Lake. The Sacketts sued, arguing that their property was not "waters of the United States."

The Ninth Circuit Court of Appeals concluded that the EPA possesses jurisdiction over the Sackett’s property in accordance with the CWA. In its
reasoning, the court relied on established precedent in Rapanos v. United States (2006) within the circuit and asserted that the authority over wetlands
hinges on the presence of a substantial connection between the specific wetlands under consideration and navigable waters in the traditional sense.
Sackett appealed to the Supreme Court, which granted certiorari and heard oral arguments October 3, 2022.

Ruling. The opinion was unanimous but lacked consensus on the rationale. Writing for the Court, Alito held that the courts should apply a more
rigorous standard than outlined by the Ninth Circuit. Specifically, he turned to the argument made by a plurality of justices in Rapanos. According to
this standard, the CWA is applicable to a specific wetland only if it merges or flows into an adjacent water body that serves as a conduit for interstate
commerce: "The CWA’s use of ‘waters’ encompasses ‘only those relatively permanent, standing or continuously flowing bodies of water’" that form
geographical features "described in ordinary parlance as ‘streams, oceans, rivers, and lakes.’"

Emphasizing the text of the CWA, Alito underscored that the term "waters" generally pertains to more permanent water bodies such as lakes and
rivers. However, when considering the law in its entirety, he found that some "adjacent" wetlands would also qualify as "‘waters of the United States’
in their own right." Furthermore, "they must be indistinguishably part of a body of water that itself constitutes ‘waters’ under the CWA."
Consequently, wetlands entirely "separate from traditional navigable waters" would not qualify. Alito made clear that this distinction is based on a
"continuous surface connection" with a larger water body, making it challenging to delineate where the "water" ends and the "wetland" begins.

Applying this test, Alito concluded that the lower court's decision must be overturned because the "wetlands on the Sacketts' property are
distinguishable from any possibly covered waters." Alito highlighted that, under the EPA's rule, many landowners would struggle to determine
whether the CWA is applicable to their property. This uncertainty is especially problematic given that landowners could face "severe criminal
sanctions for even negligent violations" of the law.

Thomas authored a separate concurring opinion joined by Gorsuch, expressing the view that the Court's decision in the Sacketts' case marks a crucial
limitation on the expansion of federal authority. He said, "The Court’s opinion today curbs a serious expansion of federal authority that has
simultaneously degraded States’ authority and diverted the Federal Government from its important role as guarantor of the Nation’s great commercial
water highways into something resembling ‘a local zoning board.’"

Thomas also cautioned that Congress had delimited federal power under the CWA, and both the EPA and the U.S. Army Corps of Engineers should
adhere to that legislative decision. He considered that the "EPA and the Corps have continued to treat the statute as if it were based on New Deal era
conceptions of Congress’ commerce power. But, while not all environmental statutes are so textually limited, Congress chose to tether federal
jurisdiction under the CWA to its traditional authority over navigable waters. The EPA and the Corps must respect that decision."

In a broader context, Thomas criticized past Court precedents for expanding federal power too far, finding that the "Court’s cases have licensed
federal regulatory schemes that would have been ‘unthinkable’ to the Constitution’s Framers and ratifiers."

In an opinion concurring only in the judgment, and joined by Sotomayor, Kagan, and Jackson, Kavanaugh expressed concern about narrowing the
coverage of the CWA, stating that "the Court’s new test will leave some long-regulated adjacent wetlands no longer covered" by the CWA, which
would have "significant repercussions for water quality and flood control throughout the United States."

Additionally, Kavanaugh noted that this test, which he deemed novel and vague, would introduce regulatory uncertainty: "Put simply, the Court’s
atextual test—rewriting ‘adjacent’ to mean ‘adjoining’—will produce real-world consequences for the waters of the United States and will generate
regulatory uncertainty. . . . To be faithful to the statutory text, we cannot interpret ‘adjacent’ wetlands to be the same thing as ‘adjoining’ wetlands."

In a separate opinion concurring only in the judgment, and joined by Sotomayor and Jackson, Kagan criticized the Court for taking on the role of the
national arbiter in environmental policy decisions. She emphasized, "And make no mistake: Congress wrote the statute it meant to. The Clean Water
Act was a landmark piece of environmental legislation, designed to address a problem of ‘crisis proportions.’" Despite the majority's disagreement
with Congress's decision, Kagan was of the opinion that "a court may not rewrite Congress’s plain instructions" simply because they extend beyond
the Court's preferences.

Kagan concluded that, akin to the Court's actions in the previous year's limitation of the EPA's authority over greenhouse gas emissions, the majority
had once again engaged in rewriting Congress's directives. Repeating her opinion from the previous year, "with the replacement of only a single
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word," she wrote, "‘[T]he Court substitutes its own ideas about policymaking for Congress’s. The Court will not allow the Clean [Water] Act to work
as Congress instructed. The Court, rather than Congress, will decide how much regulation is too much.’"

The Court reversed the judgment of the U.S. Court of Appeals for the Ninth Circuit and remanded the case for "further proceedings consistent with
this opinion."
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Arellano v. McDonough

Arellano v. McDonough , decided by a 9–0 vote, January 23, 2023; Barrett wrote the opinion of the Court.

A one-year grace period that allows veterans' disability benefits to begin on the day after a veteran's discharge, rather than the day an application is
filed, may not be extended retroactively by the doctrine of equitable tolling.

After being discharged from the U.S. Navy in 1981, Adolfo Arellano faced challenges due to a severe mental health condition stemming from his
service. For many years, this condition hindered his understanding of his eligibility for disability benefits. In 2011, three decades after his military
tenure, he finally applied for benefits, and the Department of Veterans Affairs granted him these benefits, effective from the date they received his
claim.

Arellano contested the effective date, asserting his entitlement to retroactive benefits dating back to his discharge from the military. However, 38 U. S.
C. §5110(b)(1) stipulates that to obtain retroactive benefits, a veteran must file a claim within a year of discharge. Arellano contended this one-year
time frame should be subject to equitable tolling, a legal doctrine permitting agencies and courts to pardon missed deadlines under specific
circumstances, such as when veterans are unable to meet the deadline through no fault of their own.

After the VA Board of Veterans' Appeals rejected his claim, the U.S. Court of Appeals for the Federal Circuit ruled that equitable tolling was not
applicable to Arellano's case.

Arellano then filed a writ of certiorari to the Supreme Court, which granted it, hearing arguments in the case on October 4, 2022.

Ruling. In a unanimous decision, Barrett upheld the decision of the Federal Circuit, concluding that equitable tolling does not extend to §5110(b)(1).
The Court's ruling did not delve into whether this provision qualifies as a statute of limitations, focusing instead on determining whether the
government successfully refuted the "Irwin presumption," a presumption established in Irwin v. Department of Veterans Affairs (1990) that asserted
the applicability of equitable tolling.

Barrett conducted an examination of the comprehensive statutory framework of §5110 and its sixteen exceptions to ascertain whether the government
had successfully rebutted the presumption favoring the application of equitable tolling. Her analysis began with §5110(a)(1)'s default rule, stipulating
that the effective date of veterans' benefits should be determined based on factual findings, not preceding the receipt of the application unless
explicitly stated otherwise. By delineating sixteen exceptions, including the one-year time frame for veterans to seek retroactive benefits, "Congress
did not throw the door wide open" for equitable tolling. Instead, Barrett found that Congress demonstrated its consideration of fairness by
incorporating various exceptions into the statutory scheme, with equitable tolling notably absent among them.

Moreover, the Court referenced United States v. Brockamp (1997), in which a statute featuring a specific list of exceptions indicated Congress's
intention to preclude federal courts from introducing additional equitable exceptions. Given Congress's comprehensive consideration of equitable
factors in the exceptions provided, it would not expect the VA to introduce additional equitable considerations in its decision-making process. Barrett
reinforced this conclusion by turning to another exception, § 5110(b)(4)(A), which addresses disabilities affecting a veteran's ability to apply for
pension benefits. Notably, she pointed out that Congress did not extend the same exception to veterans seeking service-connected disability benefits.

Acknowledging the potential for stringent outcomes within the statutory framework, the Court relied on Congress's authority to choose between rules
prioritizing efficiency and predictability versus standards prioritizing optimal outcomes on a case-by-case basis. In short, Barrett discerned Congress's
clear intent that equitable tolling should not extend to §5110(b)(1), thereby refuting the Irwin presumption.

The decision affirmed the Federal Circuit's decision without a remand.
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Arizona v. Navajo Nation

Arizona v. Navajo Nation , decided by a 5–4 vote, June 22, 2023; Kavanaugh wrote the majority opinion; Thomas concurred; Gorsuch, Sotomayor,
Kagan, and Jackson, dissented.

The federal government has no obligation to help Native American tribes secure water rights unless the treaty signed by the two parties explicitly says
that the government has this obligation.

In 1868, the United States and the Navajo Nation entered into a peace treaty, called the Treaty of Bosque Redondo (also known as the Old Paper or
Naal Tsoos Saní) that established the Navajo Reservation, which covers around 17 million acres in the Colorado River Basin of the western United
States. The treaty implied that the federal government, by reserving land for the Navajo Nation, also reserved for it the right to use necessary water
from various sources within the reservation. However, in recent years, the Navajo, facing water scarcity issues, as have many states in the western
United States, believed the government's efforts to address their water needs fell short of the trust obligations outlined in the 1868 treaty.

To compel the U.S. government to secure essential water for the tribe, a process that would include assessing water needs and potentially building
water infrastructure, the Navajo filed suit against the federal government. In the suit, the Navajo contended that the 1868 treaty established an
ongoing relationship between the tribe and the United States, entailing a general trust relationship, or what is known legally as a "duty of protection."
The Navajo Nation further argued that the treaty imposed obligations on the federal government to act in furtherance of its purposes, one of which
included the right to sufficient water to sustain its land. Relying on canons for interpreting Native American treaties, the Navajo Nation asserted that
the federal judiciary should interpret treaty language as tribal negotiators would have understood it when the treaties were signed.

Because of their own state interest in water rights, Arizona, Nevada, and Colorado intervened to protect their access to the Colorado River. The U.S.
District Court in Arizona dismissed the Navajo Nation's complaint, but the Ninth Circuit Court of Appeals reversed, holding that the United States
had a duty under the 1868 treaty to take affirmative steps to secure water for the Navajos. The Supreme Court agreed to hear arguments on March 20,
2023.

Ruling. In a narrow 5–4 decision, the Supreme Court reversed the Ninth Circuit's judgment, holding that the United States does not have an
"affirmative duty" to secure water for the Navajo Nation under the 1868 treaty. In doing so, the majority dismissed the Navajo Nation's argument,
characterizing it as an attempt to "rewrite and update" a "155-year-old treaty."

Kavanaugh's majority opinion upheld the federal government's argument, treating Native American treaties as establishing property rights—such as
land, timber, minerals, and water—positioning each right as a component within a bundle of property rights constituting a reservation. He stated, "In
light of the treaty's text and history, we conclude that the treaty does not require the United States to take those affirmative steps. And it is not the
Judiciary's role to rewrite and update this 155-year-old treaty. Rather, Congress and the President may enact—and often have enacted—laws to assist
the citizens of the western United States, including the Navajos, with their water needs."

This placed the onus back onto the Navajo Nation to demonstrate that the treaty explicitly mandated more than mere recognition of tribal water rights.
Kavanaugh held, "The Tribe asserts a breach-of-trust claim. To maintain such a claim here, the Tribe must establish, among other things, that the text
of a treaty, statute, or regulation imposed certain duties on the United States." Kavanaugh pointed to the decision in United States v. Jicarilla Apache
Nation (2011), which found that the U.S. government has no duty to Native American tribes beyond what is expressly stated in treaties, statutes, or
regulations.

The Court's decision is significant considering the escalating effects of global climate change on the water supply of the desert Southwest. Kavanaugh
acknowledged this significance, but said that it is not the Court's duty to get involved in such policy issues: "And the zero-sum reality of water in the
West underscores that courts must stay in their proper constitutional lane and interpret the law . . . according to its text and history, leaving to
Congress and the President the responsibility to enact appropriations laws and to otherwise update federal law as they see fit in light of the competing
contemporary needs for water." Kavanaugh concluded by making clear that Congress had already begun to take steps to help the Navajo Nation: "To
that end, Congress may enact—and often has enacted—legislation to address the modern water needs of Americans, including the Navajos, in the
West. Indeed, Congress has authorized billions of dollars for water infrastructure for the Navajos."

In a concurring opinion, Thomas agreed with the majority but took the opportunity to call for a reevaluation of foundational principles in federal
"Indian-law jurisprudence." He proposed reconsidering the canons of construction of Native American treaties, arguing that without an enforceable
federal trust duty to tribal interests, there is no basis for these canons. As he views tribal law, "To this day, it remains unclear how the 'trust
relationship' [between the federal government and Native tribes] could justify freestanding pro-Indian canons that authorize courts to depart from the
ordinary rules of statutory interpretation."

Gorsuch wrote a dissenting opinion joined by Kagan, Sotomayor, and Jackson, offering a perspective grounded strongly in the canons of construing
Native American treaties. He criticized the majority for overlooking the historical context of the 1868 treaty, emphasizing its origins in the forced
displacement of the Navajo Nation to Bosque Redondo. Gorsuch argued that the treaty, born out of harsh conditions and water scarcity, obligated the
government to take affirmative steps to secure the necessary water. He referenced the Supreme Court's decision in Winters v. United States (1908),
designating the federal government as a "fiduciary" of reservation resources. This means the government has a responsibility to protect the rights of
the Navajo Nation once it was moved to the reservation.

Gorsuch also pointed out that the complaint of the Navajo did not demand a guarantee of water but sought identification of the water rights held for
them. Dismissing the majority's skepticism, Gorsuch highlighted the long-standing refusal of the United States to fulfill the treaty's purposes,
observing, "The Navajo have waited patiently for someone, anyone, to help them, only to be told (repeatedly) that they have been standing in the
wrong line and must try another. To this day, the United States has never denied that the Navajo may have water rights in the mainstream of the
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Colorado River (and perhaps elsewhere) that it holds in trust for the Tribe. Instead, the government's constant refrain is that the Navajo can have all
they ask for; they just need to go somewhere else and do something else first."

While suggesting avenues for the Navajo Nation to assert its treaty rights in ongoing water rights litigation, Gorsuch concluded with a somber
acknowledgment of the difficulties it might face in seeking intervention in future water-related disputes: "The Navajo have tried it all. They have
written federal officials. They have moved this Court to clarify the United States' responsibilities when representing them. They have sought to
intervene directly in water-related litigation. And when all of those efforts were rebuffed, they brought a claim seeking to compel the United States to
make good on its treaty obligations by providing an accounting of what water rights it holds on their behalf. At each turn, they have received the same
answer: 'Try again.'"

The Supreme Court reversed the Ninth Circuit's decision with no remand.
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Axon Enterprise, Inc. v. Federal Trade Commission

Axon Enterprise, Inc. v. Federal Trade Commission , decided by at 9–0 vote on April 14, 2023; Kagan wrote the majority opinion, Thomas concurred,
and Gorsuch concurred in the judgment.

The Court created a new avenue for litigants to challenge decisions of federal administrative agencies.

Usually, during such hearings, defendants must wait until exhausting the process before appealing issues in a federal court. Now they can short-circuit
the administrative process and go directly to a district court to challenge the proceedings up front.

Axon Enterprises, a manufacturer of personal body cameras for law enforcement, completed the acquisition of Vievu, a competitor in the body
camera industry, in 2018. Following the acquisition, the Federal Trade Commission (FTC) raised antitrust concerns and initiated an investigation.
Towards the end of 2019, the FTC communicated its demands to Axon, presenting the company with the option to comply or face administrative
proceedings. In response, Axon filed a lawsuit in federal district court, asserting three main claims: (1) the FTC's administrative proceeding infringes
upon Axon's Fifth Amendment due process rights, (2) the structure of the FTC violates Article II by creating improper insulation from the president,
and (3) Axon's acquisition of Vievu did not contravene antitrust law.

The plaintiffs in the case were Michelle Cochran, a certified public accountant who had been investigated by the Securities and Exchange
Commission (SEC), and Axon Enterprise, Inc., which had been investigated for unfair trade practices by the FTC. Separately, they challenged the
constitutionality of enforcement actions initiated against them by the SEC and FTC, respectively. At issue was the initial adjudication delegated to an
administrative law judge (ALJ) when the SEC or FTC decides to address statutory violations through administrative proceedings. The process
involves resolving motions, holding a hearing, and issuing a decision. Parties objecting to these proceedings are required to raise their claims within
the commission and then, if necessary, in a federal court of appeals.

Cochran and Axon took different routes by filing suits in different federal district courts (Cochran in the Fifth and Axon in the Ninth) in an effort to
stop the administrative proceedings. They argued that the tenure protections of the agencies' ALJs make them insufficiently accountable to the
president, which violates separation-of-powers principles. Axon further contended that the combination of prosecutorial and adjudicatory functions in
the FTC was unconstitutional. Their argument about why the district court had jurisdiction to hear the case was based on district courts' federal-
question authority to resolve "civil actions arising under the Constitution, laws, or treaties of the United States" (28 U. S. C. §1331).

Initially, the district courts dismissed the suits for lack of jurisdiction. In Cochran's case, the court held that the Securities Exchange Act's review
scheme implicitly suggested the district courts did not have jurisdiction over challenges to SEC proceedings. Similarly, in Axon's case, the trial court
found that the FTC Act's review scheme, that is, the "administrative review followed by judicial review in a federal court of appeals," took away its
jurisdiction over claims concerning the FTC's adjudications.

The Ninth Circuit Court of Appeals affirmed the dismissal of Axon's constitutional challenges. In so doing, the court held that the claims fell within
the FTC Act's review scheme and not with federal courts. However, another court, the Fifth Circuit Court, disagreed regarding Cochran's SEC-related
claim. It affirmed that Cochran's claim would not receive meaningful judicial review in a court of appeals, was tangential to the statutory-review
scheme, and fell outside the SEC's expertise. To resolve the conflicting decisions, the Supreme Court granted certiorari and consolidated the cases,
with oral arguments heard on November 7, 2022.

Ruling. Writing for a unanimous Court, Kagan held that the statutory review schemes may preclude district courts from exercising "federal question"
jurisdiction over challenges to federal agency action but that this jurisdiction does not necessarily extend to every claim. The Securities Exchange Act
and the Federal Trade Commission Act do not eliminate a district court's federal-question jurisdiction over claims challenging the structure or
existence of the SEC or FTC. From the outset, she was clear that, as a general matter, litigants can and do have the right to go directly to federal
district courts: "The ordinary statutory review scheme does not preclude a district court from entertaining these extraordinary claims."

Kagan pointed to several precedents to justify this claim. First, she turned to the factors laid out in Thunder Basin Coal Co v. Reich (1994) to
determine whether these claims are of the type Congress intended to be reviewed within the statutory structure. The three factors that must be
considered are (1) whether precluding district court jurisdiction forecloses all meaningful judicial review of the claim, (2) whether the claim is
"wholly collateral" to the statute's review provisions, and (3) whether the claim is "outside the agency's expertise." She wrote, "When the answer to all
three questions is yes, ‘we presume that Congress does not intend to limit jurisdiction. . . .’ But the same conclusion might follow if the factors point
in different directions. The ultimate question is how best to understand what Congress has done—whether the statutory review scheme, though
exclusive where it applies, reaches the claim in question."

Kagan next pointed to the case Free Enterprise Fund v. Public Company (2010) to support the notion that certain constitutional claims fall outside the
Security Exchange Act's review scheme. Specifically, when the claims made by the litigants, as those made by Cochran and Axon, are "sweeping
constitutional claims," then federal courts clearly have jurisdiction.

Applying these considerations to Cochran and Axon's claims, Kagan concluded that their constitutional challenges were not the type of claims
Congress intended to be reviewed within the statutory structure: "The Commission knows a good deal about competition policy, but nothing special
about the separation of powers. For that reason, . . . ‘agency adjudications are generally ill suited to address structural constitutional challenges.’"
Thus, precluding district court jurisdiction could foreclose all meaningful judicial review, the claims were collateral to the statutory provisions, and
the claims were outside the agencies' expertise. In other words, district courts retain federal-question jurisdiction over constitutional challenges to the
structure or existence of the SEC or FTC, even when administrative proceedings are involved.

The Court reversed and remanded the Ninth Circuit decision.
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Biden v. Nebraska

Biden v. Nebraska , decided by a 6–3 vote, June 30, 2023; Roberts wrote the majority opinion, Barrett concurred, and Kagan, Sotomayor, and Jackson
dissented.

The Biden administration’s federal student loan forgiveness program is an unconstitutional use of executive power.

Title IV of the Higher Education Act (HEA) of 1965 oversees federal financial aid systems, particularly student loans, as codified at 20 U. S. C.
§1070(a). This legislation grants the secretary of education the authority to cancel or reduce loans under specific circumstances. The secretary can
cancel a predetermined amount of the loans held by certain public servants. Additionally, loan forgiveness is available for borrowers meeting criteria,
such as death, permanent and total disability, and bankruptcy, as well as when schools provide false certification, close, or fail to pay lenders.

The question in this case involved determining whether the secretary of education possesses the authority, as outlined in the Higher Education Relief
Opportunities for Students Act of 2003 (HEROES Act), to deviate from the existing provisions of the HEA. This authority includes establishing a
student loan forgiveness program with the potential to cancel approximately $430 billion in debt principal, affecting nearly all borrowers. According
to the HEROES Act, the secretary is empowered to waive or modify any statutory or regulatory provision related to student financial assistance
programs under Title IV of the HEA during times of war, military operations, or national emergencies; see §1098bb(a)(1). Relevantly, such waivers or
modifications are permissible only if they are necessary to ensure that recipients of student financial assistance under Title IV are not financially
disadvantaged due to the national emergency.

In 2022, as the COVID-19 pandemic emergency was winding down, the secretary of education invoked the HEROES Act to implement "waivers and
modifications," leading to the reduction or elimination of federal student debt for the majority of borrowers. Those with eligible federal student loans
and an income below $125,000 in either 2020 or 2021 qualified for a discharge of up to $10,000. Additionally, individuals who had previously
received Pell Grants, a specific type of federal student loan based on financial need, were eligible for a discharge of up to $20,000.

This legal dispute arose when six states—Nebraska, Missouri, South Carolina, Iowa, Kansas, and Arkansas—challenged the plan, arguing that it
exceeded the secretary of education’s statutory authority by allowing the secretary to make law a policy that had not been approved by Congress. The
Eighth Circuit Court of Appeals issued a nationwide preliminary injunction to halt the policy. It also determined that Missouri had standing to sue due
to its creation and control of the Missouri Higher Education Loan Authority (MOHELA), which is a significant servicer and holder of student loans.
The Biden administration sought to stop this injunction and brought its appeal against Nebraska to the Supreme Court. The justices granted certiorari
and heard arguments on February 28, 2023.

Ruling. Roberts, writing for the majority, upheld the Eighth Circuit’s ruling on standing, arguing that Missouri's financial interests in MOHELA,
which could incur a potential annual loss of $44 million if the debt-relief program took effect, constituted a direct injury to the state. He wrote,
"Because we conclude that the Secretary’s plan harms MOHELA and thereby directly injures Missouri—conferring standing on that State—we need
not consider the other theories of standing raised by the States."

The Court next turned to the central issue of whether the debt-relief program complied with federal law. Roberts agreed with the challengers that it
did not. In his view, the "HEROES Act authorizes the Secretary to 'waive or modify any statutory or regulatory provision applicable to the student
financial assistance programs under title IV of the [Education Act] as the Secretary deems necessary in connection with a war or other military
operation or national emergency.' . . . That power has limits. To begin with, statutory permission to 'modify' does not authorize 'basic and fundamental
changes in the scheme' designed by Congress.”

Rejecting the Biden administration's argument that the loan forgiveness program aligned with the purpose of the HEROES Act, Roberts invoked the
"major questions" doctrine, asserting that Congress must explicitly grant an administrative agency the authority for decisions of significant
consequence. Here, he did not think Congress had done so, explaining, "The question here is not whether something should be done; it is who has the
authority to do it. Our recent decision in West Virginia v. EPA (2022) involved similar concerns over the exercise of administrative power." He
continued, quoting West Virginia's quotation of an earlier case to explain that the Court had previously found "'reason to hesitate before concluding
that Congress' meant to confer such authority" in these situations, given "the 'history and the breadth of the authority that [the agency] ha[d] asserted,'
and the 'economic and political significance' of that assertion."

Roberts concluded by addressing the broader dynamics within the Court. He expressed concern about a "disturbing feature of some recent
opinions"—that some criticize decisions they disagree with as "going beyond the proper role of the judiciary." He stated that the Court does not
"mistake this plainly heartfelt disagreement for disparagement." He continued, "It is important that the public not be misled either. Any such
misperception would be harmful to this institution and our country."

Barrett signed Roberts's opinion but also penned a separate concurring opinion, underscoring the significance of the "major questions doctrine." She
emphasized that, while this doctrine reinforces the Court's conclusion that the HEROES Act does not confer authority upon the Biden administration
to implement the debt-relief plan, it is not an indispensable element for reaching that determination. In her words, "the major questions doctrine is a
tool for discerning—not departing from—the text’s most natural interpretation."

Specifically addressing the case at hand, Barrett argued that the Biden administration's actions surpassed the bounds of what Congress reasonably
granted in the HEROES Act. In her view, the administration exceeded the intended scope of authority outlined in the legislation. She used an analogy
to drive home this argument: "In my view, the major questions doctrine grows out of these same commonsense principles of communication. Just as
we would expect a parent to give more than a general instruction if she intended to authorize a babysitter-led getaway, we also 'expect Congress to
speak clearly if it wishes to assign to an agency decisions of vast "economic and political significance."'"
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In a dissenting opinion, joined by Sotomayor and Jackson, Kagan affirmed that the Court should not have taken the case because the states, including
Missouri, did not have standing to bring their case to federal court. She held that the states' standing theory, endorsed by the majority, erroneously
pointed to MOHELA as the appropriate plaintiff, contending that MOHELA, rather than Missouri, would suffer injury from the debt-relief plan. She
asserted, "The Court’s first overreach in this case is deciding it at all. Under Article III of the Constitution, a plaintiff must have standing to challenge
a government action. And that requires a personal stake—an injury in fact. We do not allow plaintiffs to bring suit just because they oppose a policy.
Neither do we allow plaintiffs to rely on injuries suffered by others. Those rules may sound technical, but they enforce 'fundamental limits on federal
judicial power.'"

Kagan further stated that the debt-relief plan is within the authorization of the HEROES Act. According to her interpretation, the act grants the
secretary of education broad authority to provide emergency relief to student-loan borrowers, including modifying standard discharge rules—
precisely the action taken by the Biden administration. She criticized the majority for dissecting the statute and treating each segment of Congress's
authorization in isolation, deeming such an approach as rendering the act inconsequential and limiting the secretary's ability to respond to large-scale
emergencies adequately. In Kagan’s view, the Court should not have this power: “For years, this Court has insisted that the way to keep judges’ policy
views and preferences out of judicial decision making is to hew to a statute’s text.” Ultimately, Kagan considered the HEROES Act to have provided
the legal pretext for the secretary’s loan forgiveness plan, stating, “The statute provides the Secretary with broad authority to give emergency relief to
student-loan borrowers, including by altering usual discharge rules. What the Secretary did fits comfortably within that delegation. But the Court
forbids him to proceed.”

The Court reversed the lower court's judgment and remanded the case to the Eighth Circuit Court of Appeals.
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Calcutt v. FDIC

Calcutt v. FDIC , decided by a 9–0 vote, May 22, 2023; per curiam opinion.

When a U.S. court of appeals decides that an administrative agency used the wrong legal rule to make a decision, the courts must remand to the
agency for further consideration.

Harry C. Calcutt, III, served as chief executive of Northwestern Bank from 2000 to 2013. During his tenure, a significant lending relationship with
Nielsen Entities, a conglomerate of nineteen family-owned businesses in the real estate and oil industries, deteriorated. This led to a complete default
on loans by the Nielsen Entities in 2011.

Subsequently, in 2012, the Federal Deposit Insurance Corporation (FDIC) initiated an investigation into the matter and concluded that Calcutt and
other bank officers mismanaged the Nielsen lending relationship in various respects. An administrative law judge (ALJ) conducted a hearing on
Calcutt’s conduct and recommended barring him from further involvement in the banking industry and imposed on him a $125,000 civil penalty.
Upon review, the FDIC board affirmed the ALJ’s findings and imposed the recommended penalties.

Calcutt appealed to the U.S. Court of Appeals for the Sixth Circuit, which identified two legal errors in the FDIC's adjudication. However, upon
conducting its own review, the Sixth Circuit determined that substantial evidence supported the FDIC's decision. Calcutt then appealed to the
Supreme Court. The Court did not elicit briefs or oral arguments from the parties and issued this summary decision the same day it granted certiorari,
May 22, 2023.

Ruling. In a per curiam decision, the justices overturned the lower court's decision, citing a basic principle of administrative law: courts must uphold a
federal agency's order only on the grounds that the agency itself relied upon. Since the Sixth Circuit determined that the FDIC was mistaken, the only
appropriate action was to send the case back to the FDIC for further review of Calcutt's situation.

The Court recognized that there might be exceptional cases when sending the case back to the agency is unnecessary, such as when the agency is
mandated to take a specific action, making the rationale less crucial. However, in this instance, the Court reasoned that the FDIC's decision regarding
whether to sanction Calcutt, and the nature and severity of any potential sanction, involved discretionary judgment that is highly dependent on
specific facts and circumstances. Therefore, to assume that any outcome in this case would be predetermined would hinder the agency's flexibility in
addressing banking sector issues, as permitted by Congress.

The Court reversed the judgment of the Court of Appeals for the Sixth Circuit and remanded the case "for further proceedings consistent with this
opinion."
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Haaland v. Brackeen

Haaland v. Brackeen , decided by a 7–2 vote, June 15, 2023; Barrett wrote the majority opinion; Gorsuch and Kavanaugh concurred; Thomas and
Alito dissented.

Congress has the power to enact the Indian Child Welfare Act (ICWA), and this power does not violate the Tenth Amendment’s anticommandeering
doctrine, which bars the federal government from requiring states to adopt or enforce federal law.

This case combined three child custody proceedings governed by the ICWA, a federal law designed to regulate state court adoption and foster care
proceedings involving Native American children and establish preferences for their placement, with the aim of preserving their connection to Native
American families. The petitioners—including several couples who wished to adopt or foster Native American children, a woman who wished for her
Native American biological child to be adopted by non–Native Americans, and the states of Texas, Louisiana, and Indiana—challenged the ICWA as
unconstitutional on several grounds, including that Congress lacks the authority to enact it and that it is a violation of the Tenth Amendment's
anticommandeering doctrine, which is intended to keep state and federal powers separate.

The federal district court held the ICWA unconstitutional, but a three-judge panel of the U.S. Court of Appeals for the Fifth Circuit reversed that
decision. The full Fifth Circuit then sat en banc to review the panel’s decision. It affirmed in part and reversed in part the panel’s decision. Haaland
and the other petitioners appealed to the Supreme Court, which granted certiorari and heard arguments on November 9, 2022.

Ruling. Writing for the majority, Barrett began her opinion by recognizing the complexity of the issues involved in the case. She then, quite clearly
rejected all of the challenges to the ICWA: "But the bottom line is that we reject all of petitioners’ challenges to the statute, some on the merits and
others for lack of standing." With that, she addressed, in turn, each of the state arguments.

On the first constitutional dimension, which focused on whether the ICWA exceeds congressional authority in Article I of the Constitution, Barrett
denied the argument that the ICWA exceeded the constitutional authority granted to Congress in Article I. In so doing, she clarified the distinction
between its power over interstate commerce in Article I, section 8 and its power over Indian commerce. She wrote, "The Indian Commerce Clause
authorizes Congress ‘[t]o regulate Commerce . . . with the Indian Tribes.’ . . . We have interpreted the Indian Commerce Clause to reach not only
trade, but certain ‘Indian affairs’ too." She continued later in her opinion, "Notably, we have declined to treat the Indian Commerce Clause as
interchangeable with the Interstate Commerce Clause. . . . While under the Interstate Commerce Clause, States retain ‘some authority’ over trade, we
have explained that ‘virtually all authority over Indian commerce and Indian tribes’ lies with the Federal Government."

While Barrett acknowledged that Congress possesses extensive powers over Native American affairs, that power is not unlimited. In this case, even
though family law traditionally falls under state jurisdiction, once Congress legislates in an area, as it did here, state law is pre-empted. Barrett noted
that "when Congress validly legislates pursuant to its Article I powers, we ‘ha[ve] not hesitated’ to find conflicting state family law preempted,
‘[n]otwithstanding the limited application of federal law in the field of domestic relations generally.’"

Turning to the challengers' anticommandeering claims, Barrett dismissed two arguments related to ICWA provisions governing involuntary
proceedings for child placement and the termination of parental rights. Specifically, she rejected the states’ contention that these provisions coerced
state and local agencies in violation of the Tenth Amendment. She stated, "When a federal statute applies on its face to both private and state actors, a
commandeering argument is a heavy lift—and petitioners have not pulled it off."

Barrett also rejected the third anticommandeering argument that centered on the ICWA's recordkeeping mandates for state courts. Contrary to the
challengers' stance, she held that Congress has the authority to enlist states in federal service for recordkeeping, aligning with the system of dual
sovereignty: "ICWA’s recordkeeping requirements are comparable in kind and in degree to the historical examples. . . . These duties are ‘ancillary’ to
the state court’s obligation to conduct child custody proceedings in compliance with ICWA." Barrett affirmed that the "ICWA’s recordkeeping
requirements are consistent with the Tenth Amendment."

Finally, Barrett dismissed Texas's right to challenge child placement preferences. She specifically held that the state lacks standing under the Equal
Protection Clause of the Fourteenth Amendment and that it cannot litigate on behalf of its citizens' equal protection rights in this context. In her view,
Texas is not directly "injured by the [ICWA] placement preferences" and "therefore does not have standing to bring either its equal protection or its
nondelegation claims."

Kavanaugh concurred but wrote separately to highlight his argument that the equal protection claims (that Barrett dismissed for lack of standing) will
need to be addressed in future cases when they are brought by proper parties. His point was clear: "Courts, including ultimately this Court, will be
able to address the equal protection issue when it is properly raised by a plaintiff with standing—for example, by a prospective foster or adoptive
parent or child in a case arising out of a state-court foster care or adoption proceeding."

Gorsuch also concurred but wrote separately, joined by Sotomayor and Jackson. Gorsuch provided a comprehensive account of the historical context
leading to the enactment of the ICWA, including the federal government's attempts to erode tribal identity and enforce assimilation (e.g., through the
boarding school initiative for Native American children and the promotion of adoption of Native American children by non–Native American
families).

While he commended the Court's decision, he made clear his desire for the Court to align its decisions with the original constitutional agreement,
emphasizing the importance of upholding Native American sovereignty and the corresponding principles embedded in the Constitution. He
concluded, "Often, Native American Tribes have come to this Court seeking justice only to leave with bowed heads and empty hands. But that is not
because this Court has no justice to offer them. Our Constitution reserves for the Tribes a place—an enduring place—in the structure of American life.
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It promises them sovereignty for as long as they wish to keep it. And it secures that promise by divesting States of authority over Indian affairs and by
giving the federal government certain significant (but limited and enumerated) powers aimed at building a lasting peace."

Alito wrote a dissent that focused on his view that the ICWA adoption provisions clearly step on powers generally reserved to the states. He
considered, "Decisions about child custody, foster care, and adoption are core state functions. The paramount concern in these cases has long been the
‘best interests’ of the children involved. . . . But in many cases, provisions of the Indian Child Welfare Act (ICWA) compel actions that conflict with
this fundamental state policy, subordinating what family-court judges—and often biological parents—determine to be in the best interest of a child to
what Congress believed is in the best interest of a tribe."

Thomas also dissented in an extensive thirty-eight-page opinion, in which he characterized the legal dispute before the court as stemming from "the
Federal Government's attempt to regulate child-welfare proceedings in state courts," a situation he deemed concerning. Indeed, he wrote, "In the
normal course, we would say that the Federal Government has no authority to enact any of this. Yet the majority declines to hold that ICWA is
unconstitutional, reasoning that the petitioners before us have not borne their burden of showing how Congress exceeded its powers. This gets things
backwards." In short, Thomas considers the ICWA to violate the Tenth Amendment powers reserved to the states.

The Court affirmed the judgment of the Fifth Circuit regarding Congress’s constitutional authority to enact the ICWA. However, on the
anticommandeering claims the Court reversed that court’s judgment. On the equal protection and nondelegation claims, it vacated the judgment of the
Fifth Circuit and remanded with instructions to dismiss for lack of jurisdiction.
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United States ex rel. Polansky v. Executive Health Resources, Inc.

United States ex rel. Polansky v. Executive Health Resources, Inc. , decided by an 8–1 vote, June 16, 2023; Kagan wrote the majority opinion;
Kavanaugh concurred; Thomas dissented.

In a suit initiated under the False Claims Act (FCA), the United States has the authority to seek dismissal at any point in the legal process, whether
during the seal period or at a later stage.

The qui tam provision of the FCA—the act is codified at 31 U. S. C. §§3729–3733—encourages whistleblowers to initiate legal action on behalf of
the government. This provision allows the government the choice to either intervene in the case or permit the whistleblower to proceed independently.
Between 1986 and early 2022, the Department of Justice (DOJ) has utilized the FCA to recover more than $70 billion, primarily through
whistleblower-driven lawsuits, particularly in the realms of health care and defense contracting. With a surge in qui tam cases, exceeding 500 annual
filings each year since 2020, and an increasingly assertive whistleblower community, the DOJ has responded by enhancing its authority to dismiss
cases. This involves not only refraining from taking control of qui tam litigation but actively dismissing such cases to prevent the whistleblower from
continuing.

Dr. Jesse Polansky, a former official at the Centers for Medicare and Medicaid Services (CMS), transitioned to a consultant role for Executive Health
Resources (EHR), a company offering review and billing certification services to health-care providers billing Medicare. While consulting, Polansky
grew concerned that EHR was facilitating systematic over-admission of patients by certifying inpatient services that should have been designated as
outpatient. This practice led to hospitals billing the government for services deemed not "reasonable and necessary," a violation of CMS guidance and
regulations. Polansky initiated a False Claims Act lawsuit, which remained sealed for two years during a government investigation. Upon the
government's decision not to participate, the case was unsealed, and Polansky continued as the plaintiff. Seven years into the proceedings, and after
significant investments of time and resources, the government expressed its intention to dismiss the entire action.

The U.S. District Court for the Eastern District of Pennsylvania granted the government's motion to dismiss under 32 U. S. C. §3730(c)(2)(A) and the
U.S. Court of Appeals for the Third Circuit affirmed that decision. Polansky appealed to the Supreme Court, and the justices heard oral argument on
December 6, 2022.

Ruling. Writing for the majority, Kagan began her opinion by explaining that the FCA stipulates "[t]he Government may move to dismiss an FCA
action" provided it gives notice and an opportunity for a hearing. Crucial is that this provision does not imply the government can dismiss the action
without ever intervening in the case.

Kagan also rejected as unfounded Polansky's argument that the government can only dismiss if it intervenes during the seal period: "The Government
can intervene at that early time—but so too it can ‘intervene at a later date upon a showing of good cause.’"

Ultimately, Kagan held that in the realm of civil litigation, "[t]he Federal Rules are the default rules in civil litigation, and nothing warrants a
departure from them here."

Kavanaugh authored a concurring opinion joined by Barrett, urging the Court to examine, in a suitable case, whether the qui tam mechanism aligns
with Article II of the U.S. Constitution. He posited, "In my view, the Court should consider the competing arguments on the Article II issue in an
appropriate case."

Thomas wrote a dissenting opinion, contending that the FCA does not authorize the government to "seize the reins" to "unilaterally dismiss" a qui tam
action "after declining to proceed with an action during the seal period" and thus opting not to assume control of the case.

The Court affirmed the decision of the Third Circuit.
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United States ex rel. Schutte v. SuperValu Inc.

United States ex rel. Schutte v. SuperValu Inc. , decided by a 9–0 vote, June 1, 2023; Thomas wrote the opinion for a unanimous Court.

The scienter element of the False Claims Act (FCA) refers to a defendant's knowledge and subjective beliefs, rather than to what an objectively
reasonable person might have known or believed.

SuperValu, the owner or operator of approximately 2,500 grocery stores with more than 800 in-store pharmacies from 2006 to 2016, implemented a
prescription price-matching program to compete with other pharmacies. This program was intended to match competitors' lower prescription prices.
However, SuperValu, in violation of Medicaid regulations, did not report these price-matching-program prices as its usual and customary prices.

Tracy Schutte and Michael Yarberry, the whistleblowers who brought the case, filed an FCA lawsuit against SuperValu on behalf of the federal
government and several states. They alleged that between 2006 and 2016, SuperValu knowingly submitted false payment claims to government
health-care programs by inaccurately reporting drug prices.

At trial, the U.S. District Court of Central Illinois determined that Schutte and Yarberry did not establish the "scienter" (i.e., knowing) element of their
FCA claim, failing to demonstrate that SuperValu's interpretation of the reporting requirement was objectively unreasonable at the time. The U.S.
Court of Appeals for the Seventh Circuit upheld this decision. Schutte appealed to the Supreme Court and the justices heard oral arguments on April
18, 2023.

Ruling. Writing for a unanimous Court, Thomas held that the FCA is grounded in both its text and common-law roots and emphasized a subjective
understanding of "scienter." The FCA outlines a three-part definition of "knowingly," mirroring the common-law scienter requirement for fraud:
actual knowledge, deliberate indifference, or recklessness. According to Thomas, the focus remains on the defendant's absence of an honest belief in
the truth of the statement at the time of making the claim, rather than on retrospective considerations of what the defendant might have thought
afterward. Here, Thomas contended, the Court could "assume (as the District Court ruled in SuperValu’s case) that respondents ‘usual and customary’
prices were their discounted ones; if so, it might have been a forgivable mistake if respondents had honestly read the phrase as referring to retail
prices, not discounted prices."

Further, Thomas dismissed the contention that misrepresentations of law are not actionable under the common law if fraud is refuted, since the
defendants did not solely make a misrepresentation of law but implied factual statements about their prices, essentially saying "this is what our ‘usual
and customary’ prices are," forming a "valid fraud theory."

The Court vacated the judgment below and remanded the case for "further proceedings consistent with this opinion."
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303 Creative LLC v. Elenis, Director of the Colorado Civil Rights Division

303 Creative LLC v. Elenis, Director of the Colorado Civil Rights Division , decided by a 6–3 vote, June 30, 2023; Gorsuch wrote the opinion;
Sotomayor, Kagan, and Jackson dissented.

The Colorado Anti-Discrimination Act (CADA) violates the free speech rights of a web designer who does not want to create wedding websites for
same sex couples.

Lorie Smith owns a graphic design business, 303 Creative LLC, where she offers services, such as creating websites, designing graphics, giving
marketing advice, and managing social media. Several years ago, Smith expanded her services to help couples create websites for their weddings,
intending to make these websites special by including text, graphics, and videos that highlight and share the unique love story of each couple. The
websites document how the couples met; share information about their backgrounds, families, and future plans; and provide details about their
upcoming weddings. Smith emphasizes that all the content on these websites is original and customized specifically for each couple. Additionally, she
ensures that her personal touch is evident by prominently displaying the name of her company, 303 Creative LLC, on every website she creates. She
therefore claims her creations are a form of expression, conveying a particular message.

After launching the changes to her business, Smith was concerned that the state of Colorado might use CADA to compel her, in violation of her First
Amendment freedom of speech rights, to create websites celebrating marriages that violate her personal beliefs. CADA, passed in 2013 and effective
since 2015, prohibits "public accommodations" from denying goods and services to people on the basis of various traits, including sexual orientation.
It defines public accommodation broadly, covering almost every public-facing business in the state. Further, CADA prohibits discrimination in the
workplace against those having protected class status, which includes disability, race, creed, sex, sexual orientation, gender identity, gender
expression, religion, age, national origin, ancestry, and pregnancy status. Either state officials or private citizens can enforce CADA, and violations
can result in penalties. Penalties for violating the law can be sizable. The potential attorney fees in a CADA case can be significant, increasing
employers' liability if they lose. Additionally, the court can now award punitive damages ranging from $10,000 to $25,000, based on company size.
For larger organizations with more than 500 employees, fines can reach up to $300,000.

In this situation, however, Smith had not been sued for violating the rights of an employee or of a potential customer. Rather, she filed a pre-emptive
lawsuit seeking an injunction to prevent the state of Colorado from forcing her to create websites that contradict her belief that marriage should be
defined as only between one man and one woman. Before the U.S. District Court for the District of Colorado, the state and Smith pointed to several
facts, including her willingness to work with clients of any sexual orientation and her refusal to create content contradicting her religious beliefs. The
district court, however, ruled against Smith, and the Tenth Circuit Court of Appeals affirmed this decision.

The Supreme Court heard oral arguments in the case on December 5, 2022, and issued its ruling more than six months later on June 30, 2023.

Ruling. In an ideologically divided 6–3 decision, the Supreme Court overturned the Tenth Circuit's decision. Writing for the majority, Gorsuch held
that the First Amendment prohibits Colorado from forcing a website designer to create expressive designs conveying messages with which the
designer disagrees. He emphasized the importance of the freedom to think and speak as foundational principles protected by the Free Speech Clause
of the First Amendment. He explained that "as this Court has long held, the opportunity to think for ourselves and to express those thoughts freely is
among our most cherished liberties and part of what keeps our Republic strong."

Drawing parallels from precedent-setting free-speech cases, such as Whitney v. California (1927), West Virginia Board of Education v. Barnette
(1943), Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. (1995), and Boys Scouts of America v. Dale (2000), Gorsuch
highlighted instances when the government sought to compel speech and described how the Court has consistently upheld the right to speak freely,
even if the speech was considered "misguided" or likely to cause discomfort. Gorsuch emphasized that the government cannot interfere with an
individual's right to express personally held beliefs and thoughts.

Applying these principles to the case at hand, Gorsuch agreed with the Tenth Circuit that the wedding websites Smith intended to create qualified as
pure speech protected by the First Amendment. But he rejected the argument that Colorado could force Smith to provide the same commercial
product to all people, emphasizing that the government cannot compel speech that goes against an individual's conscience. Gorsuch explained, "In
Hurley, the Court found that Massachusetts impermissibly compelled speech in violation of the First Amendment. . . . In Dale, the Court held that
New Jersey intruded on the Boy Scouts' First Amendment rights when it tried to require the group to 'propound a point of view contrary to its beliefs'
by directing membership choices. . . . And in Barnette, this Court found impermissible coercion when West Virginia required schoolchildren to recite
a pledge that contravened their convictions. . . . Here, Colorado seeks to put Ms. Smith to a similar choice. If she wishes to speak, she must either
speak as the State demands or face sanctions for expressing her own beliefs."

Gorsuch also rejected the idea that, because Smith offered her speech for pay, the commercial nature of the transaction diminished the protection
afforded by the First Amendment. He stressed that compensation does not negate the right to free speech and that individuals do not lose their
constitutional protections when "employing the corporate form to disseminate their speech."

In sum, according to the majority, the First Amendment's protections belong to all individuals, regardless of the government's assessment of their
motives. The Court emphasized that the government cannot force an individual to speak in ways that align with its views but defy the individual's
conscience. Thus, it upheld the Constitution's commitment to the freedom of speech. Gorsuch concluded, "The First Amendment envisions the United
States as a rich and complex place where all persons are free to think and speak as they wish, not as the government demands. . . . Colorado seeks to
deny that promise."

Two liberal justices joined Sotomayor's dissent: Kagan and Jackson. Sotomayor found that CADA did not target speech. Rather, in her estimation, it
targets only conduct for regulation. And, in so arguing, the Constitution contains no right to refuse service to a disfavored group because the refusal is
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an action rather than a form of speech. She concluded, "CADA's Accommodation Clause and its application here are valid regulations of conduct. It is
well settled that a public accommodations law like the Accommodation Clause does not 'target speech or discriminate on the basis of its content.'"

The decision reversed the judgment of the Tenth Circuit.

 

Document Citation
Johnson, Timothy. "303 Creative LLC v. Elenis, Director of the Colorado Civil Rights Division." Supreme Court Yearbook Online Edition, Last
modified 2022. http://library.cqpress.com/scyb/scyb22-2249-121497-3026284.

Document ID: scyb22-2249-121497-3026284
Document URL: http://library.cqpress.com/scyb/scyb22-2249-121497-3026284

© 2022, 2024, CQ Press, an Imprint of SAGE Publishing. All Rights Reserved.
2600 Virginia Avenue NW, Suite 600 • Washington, D.C. 20037 • 202-729-1800
General Terms of Service | Copyright Notice and Takedown Policy | Privacy Policy

10/24/24, 6:21 PM Supreme Court Yearbook Online Edition

https://library.cqpress.com/scyb/document.php?id=scyb22-2249-121497-3026284&type=toc&num=1&action=print&time=1729812083637& 2/2

http://www.cqpress.com/
http://www.sagepub.com/
https://library.cqpress.com/static.php?page=terms
https://us.sagepub.com/en-us/nam/copyright
https://us.sagepub.com/en-us/nam/privacy-policy


SAVE TO FAVORITES

EMAIL THIS DOCUMENT

FORMAT FOR PRINTING

CITENOW!

 
RELATED TEXT

Link to full text of opinion

Counterman v. Colorado

Counterman v. Colorado , decided by a 7–2 vote, June 27, 2023; Kagan wrote the majority opinion; Sotomayor
concurred in part and in the judgment; Thomas and Barrett dissented.

To determine whether speech contains true threats, the legal test must involve showing whether someone made
the threats recklessly and was aware that the recipient could regard the speech as a threat, and still made the
threat anyway.

Billy Counterman sent numerous Facebook messages to a local singer and musician, C. W., between 2014 and
2016. Despite C. W.'s attempts to block him, Counterman persistently created new Facebook accounts to
continue contacting her. Some of these messages included violent threats, causing C. W. to fear for her safety and
significantly disrupting her daily life. Eventually, C. W. reported the situation to the authorities, leading to
Counterman being charged under a Colorado statute that makes it illegal to repeatedly communicate with
someone in a way that causes serious emotional distress.

Counterman, asserting his First Amendment right to freedom of speech, moved to dismiss the charge, arguing
that his messages were not "true threats" and, therefore, could not be the basis for a criminal prosecution. The
trial court, applying Colorado law, rejected this argument, finding that a reasonable person would consider the
messages threatening. Counterman appealed, contending that the First Amendment required the state to
demonstrate the objective threatening nature of his statements and his awareness of their threatening character.

The Colorado Court of Appeals disagreed and upheld his conviction, and the Colorado Supreme Court affirmed it.
Counterman appealed to the Supreme Court, which granted certiorari. It heard oral arguments on April 19, 2023,
and decided the case on June 27, 2023.

Ruling. The Supreme Court decided by a 7–2 vote that, in cases involving true threats, the state must prove that
defendants had some subjective understanding of the threatening nature of their statements. Writing for the
majority, Kagan stated, "The State must show that the defendant consciously disregarded a substantial risk that
his communications would be viewed as threatening violence. The State need not prove any more demanding
form of subjective intent to threaten another." In other words, Kagan rejected Colorado's proposed objective
standard, which was the foundation of Counterman's conviction. She took this tack because she thought the
objective standard would hurt free speech rights. To support this point, she relied on a concurrence written by
former justice Thurgood Marshall in Rogers v. U.S. (1975): "Justice Marshall focused on the danger of deterring
non-threatening speech. An objective standard, turning only on how reasonable observers would construe a
statement in context, would make people give threats 'a wide berth.' . . . And so use of that standard would
discourage the 'uninhibited, robust, and wide-open debate that the First Amendment is intended to protect.'"

Kagan then advocated for a subjective standard that focused on recklessness, particularly for cases involving true
threats. In her view, this protects the accused from having the state easily suppress speech. She said, "In
advancing past recklessness, we make it harder for a State to substantiate the needed inferences about mens rea
(absent, as is usual, direct evidence). And of particular importance, we prevent States from convicting morally
culpable defendants. . . . For reckless defendants have done more than make a bad mistake. They have
consciously accepted a substantial risk of inflicting serious harm." More to the point, she continued, balancing a
"speech-protective" decision with one "sensitive to the dangers of true threats" requires "the use of a distinct
standard here. That standard, again, is recklessness. It offers 'enough "breathing space" for protected speech,'
without sacrificing too many of the benefits of enforcing laws against true threats."

Kagan also acknowledged that there is give and take with any balancing test: "As with any balance, something is
lost on both sides: The rule we adopt today is neither the most speech-protective nor the most sensitive to the
dangers of true threats. But in declining one of those two alternative paths, something more important is gained:
Not 'having it all'—because that is impossible—but having much of what is important on both sides of the scale."

Sotomayor, in an opinion joined by Gorsuch, concurred with Kagan's argument but thought Kagan had gone too
far. In Sotomayor's judgment, she noted that there are times to apply the recklessness standard and other times
when the true threat standard should be applied: "Where I part ways with the Court is that I would not reach the
distinct and more complex question whether a mens rea of recklessness is sufficient for true-threats prosecutions
generally. Further, requiring nothing more than a mens rea of recklessness is inconsistent with precedent,
history, and the commitment to even harmful speech that the First Amendment enshrines." As a policy matter,
Sotomayor thought the standard set by Kagan would be a real issue in terms of political speech given the wide-
ranging polarization in the nation today: "That is a troubling standard for juries in a polarized nation to apply in
cases involving heated political speech."

In a dissenting opinion joined by Thomas, Barrett also focused on a true-threat standard but went further. She
said that the Court should have upheld the state court's decision and Counterman's conviction, and she
underscored her belief that true threats lack constitutional protection due to their minimal societal value and
substantial costs. She suggested, "True threats do not enjoy First Amendment protection, and nearly every other
category of unprotected speech may be restricted using an objective standard. Nonetheless, the Court adopts a
subjective standard, though not quite the one advanced by Counterman. The Court holds that speakers must
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recklessly disregard the threatening nature of their speech to lose constitutional protection." Thus, Barrett argued

that an objective test is appropriate for identifying true threats, asserting that the social value and potential for
harm do not hinge on the speaker's subjective intent.

Although he agreed fully with Barrett's dissent, Thomas also wrote a dissenting opinion that focused on the
majority's use of New York Times Co. v. Sullivan (1964), the Court's key precedent on libel law that expanded the
scope of citizens' freedom of speech used to criticize public officials. He pointed out that New York Times was, in
his view, a policy-driven decision "masquerading as constitutional law." As such, he concluded, "It is thus
unfortunate that the majority chooses not only to prominently and uncritically invoke New York Times, but also
to extend its flawed, policy driven First Amendment analysis to true threats, a separate area of this Court's
jurisprudence."

The Court vacated the judgment of the Colorado Court of Appeals and remanded the case "for further
proceedings not inconsistent with this opinion."
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Gonzalez v. Google LLC

Gonzalez v. Google LLC , decided by a 9–0 vote, May 18, 2023; per curiam.

There is not a claim for relief under §230 of the 1996 Communications Decency Act.

In 2015, a series of coordinated attacks by ISIS terrorists occurred in Paris, France, resulting in the tragic death of 130 victims, including a 23-year-
old U.S. citizen named Nohemi Gonzalez. Subsequently, Gonzalez's parents and brothers filed a lawsuit against Google LLC, under 18 U. S. C.
§§2333(a) and (d)(2), asserting that Google was directly and secondarily responsible for the terrorist attack. The lawsuit claimed that Google, through
its ownership and operation of YouTube, "aided and abetted" ISIS and its supporters.

The district court dismissed the complaint for failure to state a claim but allowed the plaintiffs an opportunity to amend their complaint. Instead, the
plaintiffs chose to stand by their original complaint and appealed. The Ninth Circuit affirmed the dismissal, citing §230 of the Communications
Decency Act of 1996, which shields online platforms from certain legal liabilities. It concluded that most of the plaintiffs' claims were barred by
§230, except for allegations that Google approved ISIS videos for advertisements and shared proceeds with ISIS through YouTube's revenue-sharing
system. While these specific claims were not protected by §230, the Ninth Circuit determined that the allegations failed to state a viable claim. The
Supreme Court granted certiorari and heard oral arguments on February 21, 2023.

Ruling. In a per curiam opinion, the Court noted that the plaintiffs did not challenge the Ninth Circuit Court’s findings regarding their revenue-sharing
claims. Considering the Court's decision on a related case involving Twitter, Inc. v. Taamneh (2023), the justices found that, independent of §230, the
plaintiffs' complaint seemed to lack a plausible claim for relief. The Court stated, "We need not resolve either the viability of plaintiffs’ claims as a
whole or whether plaintiffs should receive further leave to amend. Rather, we think it sufficient to acknowledge that much (if not all) of plaintiffs’
complaint seems to fail under either our decision in Twitter or the Ninth Circuit’s unchallenged holdings below. We therefore decline to address the
application of §230 to a complaint that appears to state little, if any, plausible claim for relief."

The Court vacated the judgment and remanded it to the Ninth Circuit to consider the plaintiffs’ complaint taking into account the decision in Twitter.
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Groff v. DeJoy

Groff v. DeJoy , decided by a 9–0 vote, June 29, 2023; Alito wrote the majority opinion; Sotomayor concurred.

An employer must accommodate an employee’s religious beliefs unless it can show that doing so would increase
the costs of an employer doing business.

Due to his religious beliefs, Gerald Groff, an Evangelical Christian, believed that Sunday should be a day
dedicated to worship and rest. In 2012, Groff started a mail delivery job with the United States Postal Service
(USPS), a position that generally did not require Sunday work. However, when USPS began facilitating Sunday
deliveries for Amazon, Groff faced the prospect of Sunday work. To avoid Sunday work, Groff transferred to a
rural USPS station that initially did not make Sunday deliveries. Later, when Amazon deliveries started at that
station as well, Groff remained unwilling to work on Sundays. As a result, USPS redistributed Groff's Sunday
deliveries to other staff. Groff faced disciplinary action for not working on Sundays and, eventually, he resigned.

Groff sued USPS under Title VII of the Civil Rights Act of 1964, claiming that USPS could have accommodated
his objection to working Sundays without causing significant hardship. The district court granted summary
judgment to USPS, and the Third Circuit affirmed, citing a previous decision, Trans World Airlines, Inc. v.
Hardison (1977), which established that requiring an employer to bear more than a de minimis cost for a
religious accommodation would be an undue hardship. The Supreme Court granted certiorari, and it heard
arguments on April 18, 2023.

Ruling. In his opinion for the Court, Alito clarified that the "de minimis" standard should not be taken literally:
"We hold that showing 'more than a de minimis cost,' as that phrase is used in common parlance, does not suffice
to establish 'undue hardship' under Title VII." Instead, he held that undue hardship is established when the
burden is substantial in the overall context of the employer's business. Alito wrote, "We therefore, like the
parties, understand Hardison to mean that 'undue hardship' is shown when a burden is substantial in the overall
context of an employer’s business."

The Court emphasized that employers must prove that the burden of granting an accommodation would lead to
substantially increased costs in relation to the conduct of their specific business. In making this argument, Alito
referred both to Hardison and to a legal definition of "substantial": "When 'undue hardship' is understood in this
way, it means something very different from a burden that is merely more than de minimis, i.e., something that is
'very small or trifling.' . . . So considering ordinary meaning while taking Hardison as a given, we are pointed
toward something closer to Hardison’s references to 'substantial additional costs' or 'substantial expenditures.'"

Alito declined to adopt additional language proposed by the parties and stressed that the focus should be on
whether the "burden of granting an accommodation would result in substantial increased costs" for the business.
He held that Title VII requires an assessment of the accommodation's impact on the employer's business and that
considerations of coworkers' impacts only to the extent that they affect the business's conduct.

Next, Alito highlighted that hardship arising from employee animosity towards a particular religion or the notion
of accommodating religious practice cannot be considered undue. The employer must "reasonably accommodate
an employee's religious practice," requiring consideration of various options.

Finally, Alito noted that it was not up to the Supreme Court to determine the fact-specific outcomes in the case;
that should be left to the lower courts. "[W]e think it appropriate to leave the context-specific application of that
clarified standard to the lower courts in the first instance." He concluded his opinion, "Without foreclosing the
possibility that USPS will prevail, we think it appropriate to leave it to the lower courts to apply our clarified
context-specific standard, and to decide whether any further factual development is needed."

In a concurring opinion, joined by Jackson, Sotomayor underscored that Groff had sought a ruling from the
justices mandating that an employer violates Title VII if it fails to demonstrate "undue hardship to its business"
when accommodating an employee's religious practices. She emphasized that this standard could encompass
hardships imposed on the business's employees: "Because the 'conduct of [a] business' plainly includes the
management and performance of the business’s employees, undue hardship on the conduct of a business may
include undue hardship on the business’s employees." She also stressed that "if there is an undue hardship on
'the conduct of the employer’s business,' . . . then such hardship is sufficient, even if it consists of hardship on
employees."

The Court vacated the lower court decision and remanded it for "further proceedings consistent with this
opinion."
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Twitter, Inc. v. Taamneh

Twitter, Inc. v. Taamneh , decided by a 9–0 vote; Thomas wrote the opinion for a unanimous court; Jackson concurred.

Twitter cannot be deemed to have knowingly provided substantial assistance, and, thus, it cannot be asserted that Twitter aided and abetted the Islamic
State of Iraq and Syria (ISIS) in its terrorist attack on a nightclub in Istanbul, Turkey.

Thes case arose when the family of Nawras Alassaf, a Jordanian citizen killed in an ISIS attack on Reina, an Istanbul nightclub, in 2017, filed a
lawsuit against Twitter based on the Antiterrorism Act. This act, codified at 18 U. S. C. §2333, allows U.S. nationals to sue any individual or entity
that "aids and abets, by knowingly providing substantial assistance," in international terrorism. The Taamneh family argued that Twitter and other tech
companies were aware of their platforms' role in ISIS's terrorism efforts and, in this case, that the communication in which ISIS engaged took place
through Twitter posts. However, even knowing this, Twitter failed to take action to prevent ISIS content on those platforms.

A U.S. District Court dismissed the case for failure to state a claim. However, The Ninth Circuit Court of Appeals reversed the district court's
dismissal, stating that the plaintiffs had plausibly alleged that the defendants aided and abetted ISIS under §2333(d)(2). Twitter appealed this ruling,
and the Supreme Court granted certiorari to determine whether the plaintiffs adequately stated such a claim under §2333. The Court heard oral
arguments on February 22, 2023.

Ruling. In his opinion for a unanimous Court, Thomas stated that the family's argument hinges on holding tech companies liable for a perceived
failure to prevent ISIS from using their platforms. However, he pointed out that the family had not established the necessary connection between the
tech companies and the nightclub attack to justify such liability. According to Thomas, the companies' relationship with ISIS and its supporters was
akin to their relationship with their numerous other users—distant, passive, and largely indifferent. He concluded, "Even if there were such a duty
here, it would not transform defendants’ distant inaction into knowing and substantial assistance that could establish aiding and abetting the Reina
attack."

To reach this conclusion, Thomas analyzed §2333 and found that someone can be held responsible for a terrorist attack if that individual or entity
helps or works with others who commit such an act. To "aid and abet," three factors must be present: (1) the person you are helping must do
something wrong that causes harm, (2) you must know you are part of an illegal activity when you help, and (3) you must knowingly and significantly
help with the main wrongdoing. With this standard, Thomas pointed out that the family met the first and second requirements. However, the plaintiffs
could not prove that Twitter helped ISIS in a way that was both knowing and significant. He held that the "fact that some bad actors took advantage of
these platforms is insufficient to state a claim that defendants knowingly gave substantial assistance and thereby aided and abetted those wrongdoers’
acts."

Thomas went on to work through the six factors to determine whether there was substantial help: (1) the kind of help, (2) how much help, (3) whether
the helper was there when the main wrongful act happened, (4) the relationship between the helper and the wrongdoer, (5) the helper's state of mind,
and (6) how long the help lasted. Using these factors, Thomas found that the respondents did not show that Twitter had done more than share
information from billions of users. He explained that the plaintiffs "allege only that defendants supplied generally available virtual platforms that ISIS
made use of, and that defendants failed to stop ISIS despite knowing it was using those platforms. Given the lack of nexus between that assistance
and the Reina attack, the lack of any defendant intending to assist ISIS, and the lack of any sort of affirmative and culpable misconduct that would aid
ISIS, plaintiffs’ claims fall far short of plausibly alleging that defendants aided and abetted the Reina attack."

Jackson agreed with the Court's opinion but wrote separately to point out that the decision is narrowly tailored in important respects. She pointed out
that it reached the Court at the motion-to-dismiss stage, lacking a factual record. Thus, she said, "Other cases presenting different allegations and
different records may lead to different conclusions."

The Court reversed the decision of the Ninth Circuit Court of Appeals.
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United States v. Hansen

United States v. Hansen , decided by a 7–2 vote, June 23, 2023; Barrett wrote the majority opinion; Thomas concurred; Sotomayor and Jackson
dissented.

The federal statute that criminalizes "encouraging or inducing" illegal immigration prohibits solely the intentional solicitation and facilitation of
specific actions recognized to be in violation of federal law and does not suffer from being unconstitutionally overbroad.

Helaman Hansen orchestrated a fraudulent scheme promising noncitizens a pathway to U.S. citizenship through "adult adoption," earning nearly $2
million from the scam. The United States charged Hansen with violating federal law, which prohibits "encourage[ing] or induc[ing] an alien to come
to, enter, or reside in the United States, knowing or in reckless disregard of the fact that such . . . [activity] is or will be in violation of law." Hansen
was convicted of these charges but moved to dismiss on First Amendment overbreadth grounds. Because an overly broad law may deter
constitutionally protected speech, the overbreadth doctrine allows a party to whom the law may constitutionally be applied to challenge the statute on
the ground that it violates the First Amendment rights of others.

The U.S. District Court for the Eastern District of California disagreed with Hansen's overbreadth argument and convicted him, but the Ninth Circuit
concluded that the law was unconstitutionally overbroad. The U.S. government appealed to the Supreme Court, and it granted certiorari. The justices
heard oral arguments on March 27, 2023.

Ruling. Writing for a 7–2 majority, Barrett emphasized the precise definitions of "encourage or induce," and pointed out their well-established
meanings in federal and state criminal law. These terms, Barrett highlighted, are commonly used to describe "solicitation and facilitation," and their
use is "longstanding and pervasive," so she concluded that an "overbreadth challenge" would be hard to make here. More specifically, solicitation
involves intentionally encouraging an unlawful act, while facilitation entails aiding a lawbreaker with the intent to further the commission of an
offense. Both crimes may involve words alone as violations, but crucial limitations are imposed to address First Amendment concerns. In short,
federal law "reaches no further than the purposeful solicitation and facilitation of specific acts known to violate federal law. So understood, the statute
does not 'prohibi[t] a substantial amount of protected speech' relative to its 'plainly legitimate sweep.'"

Barrett also held that when Congress employs such "terms of art referring to criminal solicitation and facilitation," it is presumed to understand and
adopt the associated ideas attached to each borrowed word. To support this position, Barrett turned to the statutory history, which, she noted, shows
how Congress aimed to streamline the statute while retaining its traditional meaning, rather than broadening its scope to unconstitutional limits, as
argued by Hansen.

Next, Barrett considered the overbreadth doctrine more generally, which assesses the constitutional versus unconstitutional application of a statute.
She found that "the provision has a wide legitimate reach insofar as it applies to nonexpressive conduct and speech soliciting or facilitating criminal
violations of immigration law. Even assuming that clause (iv) reaches some protected speech, and even assuming that its application to all of that
speech is unconstitutional, the ratio of unlawful-to-lawful applications is not lopsided enough to justify the 'strong medicine' of facial invalidation for
overbreadth."

In a concurring opinion, Thomas thought that the Court should revisit the overbreadth doctrine in a future case. He pointed out that this doctrine
"lacks any basis in the text or history of the First Amendment" and, by mandating courts to balance constitutional and unconstitutional applications of
the law, places courts in the position of making "nothing short of a society-wide policy determination of the sort that legislatures perform."

In her dissenting opinion, joined by Sotomayor, Jackson wrote that the case is fundamentally about the interpretation of a statute that prohibits the
"encouragement" or "inducement" of a noncitizen to unlawfully "come to, enter, or reside in the United States." She disagreed with the majority's
interpretation of the words as a limited prohibition focused on the intentional solicitation or facilitation of a particular act of unlawful immigration:
"The majority contends that the encouragement provision uses 'encourage' and 'induce' in a 'specialized, criminal-law sense,' under which those words
are essentially synonymous with solicitation and facilitation and carry certain narrowing features of those crimes. . . . But that construction of the
statute is untenable."

The Court reversed the judgment of the Ninth Circuit and remanded the case "for further proceedings consistent with this opinion."
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Pugin v. Garland

Pugin v. Garland , decided by a 6–3 vote, June 22, 2023; Kavanaugh wrote the majority opinion; Jackson concurred; Sotomayor, Gorsuch, and Kagan
dissented.

Federal immigration law requires the deportation of noncitizens who are convicted of an aggravated felony, which includes offenses relating to
obstruction of justice. Such an offense can relate to the obstruction of justice even if an investigation or proceeding is not pending.

Jean Francois Pugin, a citizen of Mauritius, was a lawful permanent resident in the United States for almost four decades. The federal government
initiated deportation proceedings against Pugin following his conviction for being an accessory after the fact to a felony. The Immigration and
Nationality Act permits removal upon conviction for an "aggravated felony," encompassing felonies associated with obstruction of justice.

In the context of his potential removal from the United States, the U.S. Department of Homeland Security charged Pugin with being removable based
on convictions for aggravated felonies, specifically offenses categorized as "relating to obstruction of justice" under 8 U. S. C. §1101(a)(43)(S) and
§1227(a)(2)(A)(iii). In both instances, both an immigration judge and the Board of Immigration Appeals ruled in favor of the department's charges.

Pugin sought review in the U. S. Court of Appeals for the Fourth Circuit, which concluded that his state conviction for being an accessory after the
fact constituted an offense "relating to obstruction of justice," even if the state offense did not mandate the existence of a pending investigation or
proceeding. Pugin then appealed to the Supreme Court, which granted certiorari and heard oral arguments on April 17, 2023.

Ruling. In a 6–3 opinion, Kavanaugh rested the Court's judgment on four key arguments. Initially, he emphasized that the Court's role was not to
formulate a new federal obstruction of justice offense but rather to ascertain which state or federal offenses "'relat[e] to obstruction of justice'" in
accordance with the immigration statute. Kavanaugh observed that in 1996, Congress, by incorporating the phrase "relating to" into the statute,
extended the definition of "aggravated felony" more broadly than the federal statute criminalizing obstruction of justice.

Next, he referenced dictionary definitions, state statutes, and the Model Penal Code to establish meanings of obstruction of justice that were
contemporaneous to Congress's addition of this category of offenses to the aggravated felony list. Kavanaugh wrote, "In accord with the dictionary
definitions, Title 18 of the U.S. Code has long proscribed various obstruction offenses that do not require a pending investigation or proceeding."

Kavanaugh rebutted Pugin's argument that a broader interpretation of the offense leads to redundancy within the immigration statute with regards to
other aggravated felonies. More specifically, he asserted that such "redundancies are common in statutory drafting."

Finally, Kavanaugh, opted not to apply the "rule of lenity," which comes into play when a law is unclear or ambiguous and directs courts to apply
such a law in the way most favorable to the defendant or to construe the statute against the state.

In a concurring opinion, Jackson proposed an approach to delineate the scope of offenses "relating to obstruction of justice," by pointing to the federal
offenses grouped under the U.S. Code's Chapter 73 titled "Obstruction of Justice." This chapter encompasses offenses that do not necessitate a
pending investigation or proceeding. Jackson suggested that these offenses could potentially serve as a "benchmark" for discerning Congress's actual
intent "with respect to what qualifies as an 'offense relating to obstruction of justice'" in the immigration context.

In a dissent joined by Gorsuch and in part by Kagan, Sotomayor cautioned that the majority's approach opens the door for the government to argue
that a wide range of minor misdemeanors, such as purchasing a fake ID or failing to report a crime, qualify as aggravated felonies. She emphasized
that historically, both in early and contemporary American laws, the concept of "interference with an ongoing investigation or proceeding" has been
central to the definition of obstruction of justice.

Sotomayor criticized the majority for deviating from the core of obstruction of justice and instead exploring various branches or offshoots, resulting
in a vague and limitless interpretation of the term: "From early American laws, to dictionaries, to modern federal and state obstruction statutes,
interference with an ongoing investigation or proceeding is at the core of what it means to be 'an offense relating to obstruction of justice.' . . . The
Court circumvents this ample evidence only by casting a wide net and then throwing back all but the bycatch. That approach 'turns the categorical
approach on its head' . . . and subverts the commonly understood meaning of 'obstruction of justice.'"

Highlighting that obstruction of justice was already a term of art when Congress added it as an aggravated felony in 1996, Sotomayor pointed out that
the Court had previously defined the federal crime of obstruction of justice to include inherently a connection to a pending proceeding. She argued
that the majority's reliance on dictionary definitions required at least a pending investigation, and she noted that most state laws on obstruction of
justice also demanded a link to a pending or foreseeable proceeding. Sotomayor wanted to leave it to Congress to define what is and what is not
considered obstruction of justice, explaining, "I would leave it to Congress, not the Judiciary, to decide which additional crimes should be listed as
aggravated felonies under the INA."

The Court affirmed the judgment of the U.S. Court of Appeals for the Fourth Circuit.
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Santos-Zacaria v. Garland

Santos-Zacaria v. Garland , decided by a 9–0 vote, May 11, 2023; Jackson wrote the majority opinion; Alito and Thomas concurred in the judgment.

Noncitizens subject to deportation do not have to ask the Board of Immigration Appeals (BIA) to reconsider its allegedly erroneous decisions before
seeking judicial review in the federal courts of appeal.

This case originated from the government's attempts to deport Estrella Santos-Zacaria, a Guatemalan national who entered the United States
unlawfully and was deported to Guatemala in 2008, which she left soon after for Mexico.

She again unlawfully reentered the country in 2018 and was apprehended. Santos-Zacaria sought to avoid deportation by asserting, among other
arguments, that she faced likely persecution in Guatemala due to her transgender identity.

An immigration judge rejected Santos-Zacaria's claims and reinstated her initial deportation order, a decision later upheld by the BIA. While
acknowledging that Santos-Zacaria had established past persecution in Guatemala, the BIA concluded that she was not entitled to relief because the
government had successfully rebutted the presumption of future persecution.

Santos-Zacaria appealed to the U.S. Court of Appeals for the Fifth Circuit, contending that the BIA based its determination on facts it was not
authorized to consider. However, a divided three-judge panel rejected these arguments and dismissed her case, arguing that she had failed to exhaust
all available administrative remedies as required by federal law. This statute, codified at 8 U. S. C. §1252, allows courts to review final deportation
orders only when a noncitizen has "exhausted all available administrative remedies available."

Despite the government not raising the exhaustion issue, the circuit court introduced it and treated it as a jurisdictional requirement. In short, the
majority held that Santos-Zacaria needed to request the BIA reconsider its determination of future persecution before seeking judicial review in
federal court. The failure to do so, according to the two-judge majority, meant the Fifth Circuit did not have the authority to hear her claim.

Santos-Zacaria appealed this ruling to the U.S. Supreme Court and asked it to determine whether federal law mandates noncitizens to petition the BIA
for reconsideration before pursuing federal appeals court review of alleged errors. The Court granted certiorari and heard oral arguments on January
17, 2023.

Ruling. In her majority opinion, Jackson overturned the Fifth Circuit's decision. Initially, she determined that the federal exhaustion requirement is not
jurisdictional. She highlighted that exhaustion provisions typically aim to streamline claims processing, not delineate the limits of the courts'
authority: "Exhaustion is typically nonjurisdictional for good reason. Jurisdictional treatment of an exhaustion requirement could undo the benefits of
exhaustion. That is, exhaustion promotes efficiency, including by encouraging parties to resolve their disputes without litigation." Treating exhaustion
provisions as jurisdictional, she noted, would counteract the efficiency Congress intends because it would compel litigants to engage in potentially
fruitless, sluggish, or contrary nonjudicial proceedings.

Second, Jackson determined that federal law does not mandate noncitizens to seek BIA reconsideration before pursuing judicial review in the courts
of appeal. The statute requires noncitizens to exhaust administrative remedies "available [to them] . . . as of right." The government contended that
this exhaustion requirement applied because Santos-Zacaria had a "right" to request BIA reconsideration of its future persecution determination.
Jackson rejected this claim, emphasizing that noncitizens do not possess a "right" to BIA reconsideration, as it is a discretionary process by which
"‘the motion to reconsider is granted.’"

Additionally, Jackson refuted the government's argument that reconsideration is "available . . . as of right" due to judicial review for "abuse of
discretion," clarifying that this review does not alter the discretionary nature of the decision.

Finally, Jackson pointed out that the government's interpretation of the federal statute "would render the statutory scheme incoherent." She wrote, "So
if the Government is correct, noncitizens would need to seek reconsideration from the Board before obtaining judicial review in every case. But that
obligation is incompatible with the rest of the statute’s design."

Alito wrote a very short opinion concurring in the judgment and, joined by Thomas, to make one separate point. Specifically, he believed the ability
of a judge to grant reconsideration is discretionary. Thus, such a decision, in Alito’s view, disposed of the case and therefore the administrative
remedies do not apply.

The Court vacated the portion of the judgment of the Fifth Circuit dismissing Santos-Zacaria’s petition for review and remanded the case for "further
proceedings consistent with this opinion."
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Health and Hospital Corp. of Marion County v. Talevski

Health and Hospital Corp. of Marion County v. Talevski , decided by a 7–2 vote, June 8, 2023; Jackson wrote the majority opinion; Gorsuch and
Barrett concurred; Alito and Thomas dissented.

Private plaintiffs can enforce spending clause enactments through federal law and can bring private damages actions to enforce the Federal Nursing
Home Reform Act (FNHRA) of 1987.

The FNHRA legislation, enacted under Congress's spending clause powers, mandates nursing facilities participating in Medicare and Medicaid to
protect the rights of each resident as a prerequisite for receiving funds. The family of Gorgi Talevski initiated a §1983 action against Valparaiso Care
and Rehabilitation (VCR), a government-owned nursing facility under the Health and Hospital Corporation (HHC). The lawsuit alleged that VCR
violated two provisions of FNHRA in its treatment of Talevski, who was given medication he should not have been given and was illegally
discharged. Both these events violated 1) a prohibition against using physical or chemical restraints for disciplinary or convenience purposes not
essential for addressing medical symptoms and (2) a prohibition on transferring or discharging residents except for specified reasons. Summarily,
Talevski claimed that the nursing home's treatment of him violated rights guaranteed under the FNHRA.

The district court dismissed Talevski's complaint, stating that the FNHRA provisions could not be enforced through §1983. The Seventh Circuit
reversed this decision, asserting that two FNHRA provisions invoked by Talevski did confer individually enforceable rights on nursing-home
residents and could be enforced through §1983. The Supreme Court granted certiorari and heard oral arguments on November 8, 2022.

Ruling. In a 7–2 decision, Jackson wrote the majority opinion for the Court. She began by noting that §1983 provides a legal recourse against any
individual acting under the color of state law who deprives a person of "rights, privileges, or immunities secured by the Constitution and laws" of the
United States. There is not a limit on such recourse, she noted: "We have been asked before to narrow the scope of this express authorization, i.e., to
read ‘laws’ to mean only ‘civil rights or equal protection laws.’ . . . We declined to do so, reasoning that a straightforward reading of the ‘plain
language’ of §1983 is required."

HHC had argued that spending clause enactments operate as contracts between the federal government and fund recipients, making private
individuals enforcing these contracts third-party beneficiaries generally barred from such enforcement. Jackson countered this argument, highlighting
two established principles. First, she pointed to the plain meaning of the law: that third-party beneficiaries cannot sue to enforce contractual
obligations. And, in her view, enabling third-party beneficiaries the right to sue in these circumstances would mean overturning key precedents. Next,
Jackson considered §1983 to be a tort claim, making HHC's emphasis on 19th-century contract law "perplexing." She pulled no punches: "[B]ecause
‘[t]here is no doubt that the cause of action created by §1983 is, and was always regarded as, a tort claim,’ . . . HHC’s particular focus on 1870s law
governing third-party-beneficiary suits in contract is, at the very least, perplexing. If there is a reason that the principles governing those suits should
be read to displace the plain scope of §1983’s ‘species of tort liability,’ . . . HHC has utterly failed to identify it."

Jackson went on to apply the Court’s long-standing two-step analysis to affirm that the FNHRA is enforceable through §1983. First, she pointed out
that FNHRA "unambiguously" confers individual federal rights, with provisions focused on residents' rights and phrased in terms of the individuals
benefitted, a commitment going back at least to the Social Security Act of 1935: "The FNHRA provisions at issue in this case, like the rest of the Act,
stem from a longstanding national commitment to provide safe and dignified care for the elderly. . . . Yet, concerns about the poor condition of such
facilities persisted even after Congress enacted the 1965 Medicare and Medicaid Acts, partly due to widespread noncompliance with existing federal
and state laws."

According to Jackson, the HHC failed to demonstrate that Congress intended a statutory remedial scheme to be the exclusive avenue for enforcing
rights, and she found that the FNHRA's enforcement scheme and §1983 enforcement are compatible. She held, "We discern no incompatibility
between the FNHRA’s remedial scheme and §1983 enforcement of the rights that the unnecessary-restraint and predischarge-notice provisions
unambiguously secure."

Gorsuch concurred with the majority opinion but wrote a separate opinion in which he cautioned about unresolved questions in this legal domain,
emphasizing that the HHC failed to address these issues, leaving them for future consideration. He stated, "[T]o my mind, there are other issues
lurking here that petitioners failed to develop fully—whether legal rights provided for in spending power legislation like the Act are ‘secured’ as
against States in particular and whether they may be so secured consistent with the Constitution’s anti-commandeering principle."

Barrett, joined by Roberts, concurred with the majority opinion, but emphasized the need for caution in asserting that Spending Clause statutes can be
enforced through §1983.

Alito wrote a dissenting opinion, joined by Thomas, expressing his view that "while [the] respondent has established that the Federal Nursing Home
Reform Act (FNHRA) creates individual rights, petitioners have established that relief for the violation of those rights under §1983 is foreclosed by
the remedial scheme in the Act." More specifically, he disagreed with Jackson’s perspective that the plain meaning of the law allows suits in cases like
this, stating that "‘[a]llowing a plaintiff to circumvent [FNHRA’s] administrative remedies would be inconsistent with Congress’ carefully tailored
scheme.’ I would thus hold that the Act precludes enforcement under §1983 and reverse the judgment below."

Thomas also dissented, contending that §1983 allows a lawsuit only if someone’s rights have been violated. The problem for him was that the
"consequence of the majority’s rejection of the contractual understanding is not that spending conditions are enforceable under §1983. Rather, it is
that they are unconstitutional."

The Court affirmed the decision of the Seventh Circuit Court of Appeals.
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Luna Perez v. Sturgis Public Schools et al.

Luna Perez v. Sturgis Public Schools et al. , decided by a 9–0 vote, March 21, 2023; Gorsuch wrote the opinion of the Court.

A student with disabilities retains the right to initiate legal action against the local school district for not furnishing a free, suitable public education
and is not required to exhaust administrative remedies beforehand. This holds true even if the lawsuit aims for a remedy that is not attainable under
the relevant federal law, the Individuals with Disabilities Education Act (IDEA).

Miguel Luna Perez, a 23-year-old deaf student from Michigan, encountered challenges with the classroom aide assigned to him by the school. The
aide lacked the necessary training to support deaf students and was not proficient in sign language. As Perez approached graduation, the school
informed his parents that he did not meet the requirements for receiving a diploma.

In response, Perez lodged a complaint with the Michigan Department of Education, alleging that the school failed to deliver an adequate education
and infringed upon various federal and state education statutes. These included IDEA, the Americans with Disabilities Act (ADA), the Rehabilitation
Act, and two Michigan laws related to disabilities. Prior to a hearing on the IDEA claim, the parties reached a settlement agreement. Under the terms
of the settlement, the school committed to funding Perez's enrollment at the Michigan School for the Deaf, covering any postsecondary compensatory
education, and providing sign language instruction for Perez and his family. Subsequently, Perez initiated a federal lawsuit against the school district
and board of education, alleging discrimination by the school for failing to furnish the necessary resources enabling his participation in class.

The U.S. District Court for the Western District of Michigan dismissed the ADA and IDEA claims for failure to exhaust administrative remedies and
declined to exercise supplemental jurisdiction over the remaining state-law claim. Perez appealed to the U.S. Court of Appeals for the Sixth Circuit,
where a divided three-judge panel affirmed the district court's decision. Perez then filed a writ of certiorari with the Supreme Court, which the Court
granted. The justices heard oral arguments on January 18, 2023, and issued its decision two months later.

Ruling. In a unanimous decision, the Court held that a plaintiff seeking a form of relief not available under IDEA need not first exhaust the
administrative procedure found in that statute.

Gorsuch delineated the pertinent aspects of IDEA as codified at 20 U. S. C. §1415(l). Initially, he laid out the general provision within IDEA,
stipulating that it does not preclude individuals from pursuing "remedies" under the ADA or other federal statutes. He also pointed to this general rule,
as outlined in the statute: "before the filing of a civil action under such [other federal] laws seeking relief also available under this subchapter, the
procedures outlined in subsections (f) and (g) must be exhausted." Gorsuch then outlined subsections (f) and (g), which establish an administrative
procedure for students and families to seek remedies by appearing before local education officials.

Referring to §1415, Gorsuch reasoned that the administrative exhaustion requirement of the statute applies only to suits seeking relief "also available
under" IDEA. He concluded that Perez did not fulfill this requirement because the relief sought by the family was not available under IDEA.

Moreover, Gorsuch rejected the school district's argument that precedent precluded the court's interpretation in this case, stating that the Court in F ry
v. Napoleon Community Schools (2017) specifically refrained from deciding the issue at hand.

Regarding the school district's contention that the Court's understanding would impede Congress's intention to route claims about educational services
to administrative agencies, Gorsuch held that even on its own merits, the school district's arguments lacked clarity. He reiterated that it is the Court's
duty to faithfully apply the law as written by Congress, rather than speculating about Congress's intent.

The decision reversed the Sixth Circuit's judgment and remanded the case for "further proceedings consistent with this opinion."
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Students for Fair Admissions, Inc. v. President and Fellows of Harvard College

Students for Fair Admissions, Inc. v. President and Fellows of Harvard College , decided by a 6–3 vote, June 29, 2023; Roberts wrote the majority
opinion; Thomas, Gorsuch, and Kavanaugh concurred; Kagan, Sotomayor, and Jackson dissented.

University and college admissions race-based affirmative action programs violate the Equal Protection Clause. However, college admissions
programs are still permitted to take race into consideration solely for the purpose of enabling an applicant to articulate how their race has shaped their
character in a manner that would tangibly impact the university.

Harvard College and the University of North Carolina (UNC) are two of the oldest higher education institutions in the United States, attracting tens of
thousands of applicants annually, with only a fraction gaining admission. The selective admissions processes at both Harvard and UNC are
comprehensive, evaluating factors such as grades, recommendation letters, extracurricular activities, and, notably, race. The central issue at hand
pertains to the legality of the admissions systems employed by Harvard College and UNC under the Equal Protection Clause of the Fourteenth
Amendment.

Harvard's admission procedure involves an initial screening by a "first reader" who assigns numerical scores in various categories, including
academic, extracurricular, athletic, school support, personal, and an overall rating, which is a composite of the other five rankings. Notably, the first
reader considers the applicant's race in the "overall" category. Regional subcommittees and the full admissions committee further consider race during
their deliberations, with a focus on maintaining consistent minority admissions. The final stage, known as the "lop," determines the composition of the
admitted class, with race being a deciding factor for admission of a significant percentage of Black and Hispanic applicants.

UNC's admissions process shares similarities with that of Harvard. Each application undergoes review by an admissions office reader who assigns
numerical ratings across multiple categories, considering the applicant's race as a relevant factor. Readers may offer a substantial "plus" based on race
during their review. A committee subsequently conducts a school group review of initial decisions, approving or rejecting recommendations, with the
potential for race to influence these outcomes.

Students for Fair Admissions, Inc. (SFFA) is a nonprofit organization with the stated purpose of defending human and civil rights secured by law,
including the right of individuals to equal protection under the law. The SFFA initiated separate legal actions against Harvard and UNC, contending
that their race-based admissions programs contravene Title VI of the Civil Rights Act of 1964 and the Equal Protection Clause of the Fourteenth
Amendment, respectively. Following individual bench trials, both admissions programs were deemed permissible under the Equal Protection Clause
and the established precedents of the Supreme Court. The First Circuit affirmed the decision in the Harvard case, and the Supreme Court granted
certiorari to review both university policies by consolidating them into one case. It heard oral arguments on October 31, 2022.

Ruling. In a 6–3 opinion divided down party lines, Roberts began by revisiting the Supreme Court's prior rulings on the Equal Protection Clause,
emphasizing its fundamental purpose of eliminating all government-imposed discrimination based on race. He highlighted the Court's limited
allowance for race-based admissions in universities—the existing precedent set in Grutter v. Bollinger (2003)—and he described such admissions as
subject to strict constraints. Next, Roberts asserted that both Harvard and UNC's programs, despite their well-intentioned and good-faith
implementation, "fail to comply" such that "race may never be used as a 'negative' and that it may not operate as a stereotype."

Addressing the commendable goals of the programs, Roberts held that these were too vague for judicial measurement: "whether a particular mix of
minority students produces 'engaged and productive citizens,' sufficiently 'enhance[s] appreciation, respect, and empathy,' or effectively 'train[s] future
leaders' is standardless." He questioned how courts could assess the training of future leaders or the robustness of idea exchange, for example. Even if
these goals were measurable, he asked when universities would achieve them, questioning when the use of racial preferences would cease.

Roberts further criticized the programs for employing race in a negative manner, contrary to the Court's warning against using race against an
applicant in the admissions process. He contended that college admissions are zero-sum: "A benefit provided to some applicants but not to others
necessarily advantages the former group at the expense of the latter."

Finally, Roberts pointed out, quoting Grutter, that "respondents' admissions programs also lack a 'logical end point.'" Both Harvard and UNC failed to
specify a "sunset" date for their programs, with UNC even indicating a potential increase in the use of race in admissions. While the decision did not
preclude universities from considering race on a case-by-case basis, Roberts emphasized that such considerations should be tied to an applicant's
unique experiences, challenges overcome, skills developed, or lessons learned, rather than simply skin color. He affirmed, "In other words, the student
must be treated based on his or her experiences as an individual—not on the basis of race."

Roberts wrote an important footnote to clarify that the decision did not extend to service academies such as the U.S. Naval Academy and West Point,
leaving their race-conscious admissions programs unaffected for the time being. Thus, the Court did not provide guidance on this issue,
acknowledging potential differences in the interests presented by military academies.

In a concurring opinion, Thomas contended that affirmative action initiatives fail to contribute to a higher overall number of Black and Hispanic
students gaining access to a college education. Instead, he noted, they merely reshuffle individuals among institutions, placing some into more
competitive settings than they might have chosen independently, potentially compromising their academic success. Even if successful, Thomas
asserted, students may still suffer from the stigma associated with race-conscious admissions, which, in his view, exacerbates existing issues of racial
polarization and friction among students rather than addressing underlying inequalities. In the end, "because race-conscious college admissions are
plainly not necessary to serve even the interests of blacks, there is no justification to compel such programs more broadly."

In a separate concurrence, Kavanaugh recognized the enduring presence of racial discrimination and the "effects of past racial discrimination" that
"still persist." While acknowledging alternative routes, such as federal and state civil rights laws, to address and rectify ongoing discrimination, he
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contended that "governments and universities still 'can . . . act to undo the effects of past discrimination in many permissible ways that do not involve
classification by race.'"

In a dissent joined by Kagan and joined in part by Jackson, Sotomayor underscored the role of colleges and universities in employing the "limited use
of race" to enhance educational opportunities for students across diverse racial and socioeconomic backgrounds, contributing to improved racial
diversity on campuses. She wrote, "Although progress has been slow and imperfect, race-conscious college admissions policies have advanced the
Constitution's guarantee of equality." Sotomayor concluded by expressing her belief that the Court's decision will have a profound and devastating
impact on the pursuit of these objectives: "Today, this Court overrules decades of precedent and imposes a superficial rule of race blindness on the
Nation. The devastating impact of this decision cannot be overstated. The majority's vision of race neutrality will entrench racial segregation in higher
education because racial inequality will persist so long as it is ignored."

Jackson also wrote a dissenting opinion, joined by Sotomayor and Kagan, but only for the UNC case because she recused herself from the Harvard
case. Jackson stated that American society has never operated as a colorblind entity. She stated that, in light of the extensive history of state-sponsored
race-based preferences in the United States, claiming victimization when "a college considers whether that legacy of discrimination has unequally
advantaged its applicants fails to acknowledge the well-documented 'intergenerational transmission of inequality' that still plagues our citizenry."

The Court reversed the judgments of the Court of Appeals for the First Circuit and of the District Court for the Middle District of North Carolina.
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Turkiye Halk Bankasi A.S. v. United States

Turkiye Halk Bankasi A.S. v. United States , decided by a 9–0 vote, April 19, 2023; Kavanaugh wrote the majority opinion; Gorsuch and Alito
concurred in part and dissented in part.

The Foreign Sovereign Immunities Act (FSIA), a comprehensive scheme governing claims of immunity in civil actions against foreign states and
their instrumentalities, does not cover criminal cases.

Turkiye Halk Bankasi ("Halkbank") is a commercial bank predominantly owned by the Government of Turkey. In 2019, a grand jury charged
Halkbank with involvement in a money-laundering scheme related to Iranian oil and natural gas proceeds, amounting to billions of dollars, thereby
violating U.S. sanctions against Iran.

Halkbank sought to dismiss the indictment, contending that the FSIA shields it from criminal prosecution due to its majority ownership by the
government of Turkiye (previously The Republic of Turkey). Additionally, it argued that the FSIA's exceptions to immunity are applicable solely to
civil cases, not criminal ones. Even if these exceptions extended to criminal cases, Halkbank asserted its entitlement to immunity under common law.
The FSIA, codified at 28 U. S. C. §1604, provides that a "foreign state shall be immune from the jurisdiction of the courts of the United States and of
the States except as provided in sections 1605 to 1607 of this chapter."

The U.S. District Court for the Southern District of New York dismissed Halkbank's arguments. The U.S. Court of Appeals for the Second Circuit
upheld this decision, reasoning that, even if the FSIA provided immunity from criminal prosecutions, the alleged conduct falls within FSIA’s
commercial activity exception. Halkbank sought review by the Supreme Court, and it granted certiorari. The justices heard arguments on January 17,
2023.

Ruling. Writing for the majority, Kavanaugh agreed that the federal court in New York holds jurisdiction over the criminal prosecution of the bank
because federal district courts have authority in all criminal cases involving "offenses against the laws of the United States." Kavanaugh said that
federal jurisdiction in this area is "sweeping" and unmistakably covers the charges against the bank, even in the absence of a clear congressional
statement explicitly applying the law to foreign governments and their affiliates.

Kavanaugh further asserted that the FSIA does not shield the bank from criminal prosecutions. He emphasized that the FSIA's text indicates its
exclusive focus on civil suits against foreign states and their instrumentalities, referring specifically to "civil action" and detailing procedures relevant
only to civil actions, such as counterclaims, default judgments, and punitive damages. He held, "Halkbank’s §1604 argument reduces to the
implausible contention that Congress enacted a statute focused entirely on civil actions and then in one provision that does not mention criminal
proceedings somehow stripped the Executive Branch of all power to bring domestic criminal prosecutions against instrumentalities of foreign states."

Despite the absence of any mention of criminal proceedings, Kavanaugh noted that Congress would likely have articulated such intent if it intended
the FSIA to provide immunity from criminal prosecutions. He stated bluntly, "On Halkbank’s view, a purely commercial business that is directly and
majority-owned by a foreign state could engage in criminal conduct affecting U.S. citizens and threatening U.S. national security while facing no
criminal accountability at all in U.S. courts. Nothing in the FSIA supports that result."

Kavanaugh acknowledged one potential avenue for the bank: "common-law immunity." However, the Court left that to the Second Circuit to decide.

Gorsuch, joined by Alito, concurred on the jurisdiction of the New York court over the criminal prosecution of foreign sovereigns. He considered the
case to be a simple application of the FSIA, maintaining that the FSIA is applicable to both civil and criminal cases: "Congress supplied us with
simple rules for resolving this case and others like it. Respectfully, I would follow those straightforward directions to the same straightforward
conclusion the Second Circuit reached: This case against Halkbank may proceed."

Under normal circumstances, Gorsuch noted, the bank, being majority owned by the Turkish government, would be entitled to immunity as a "foreign
state." However, he pointed out that the federal government can still pursue the bank under the FSIA's exception for commercial activities, holding
that "a foreign sovereign is not entitled to immunity when ‘the action is based upon’ certain ‘commercial activity’ in or affecting the United States."

The Court affirmed the court of appeals' determination that the district court has jurisdiction. The Court also upheld the circuit’s decision that the
FSIA does not grant immunity to Halkbank but for a different reason—that FSIA is not applicable to criminal proceedings. Finally, the Court vacated
the Second Circuit's judgment and remanded the case for further consideration of the parties' common-law arguments in accordance with this opinion.
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Glacier Northwest, Inc. v. International Brotherhood of Teamsters

Glacier Northwest, Inc. v. International Brotherhood of Teamsters , decided by an 8–1 vote, June 1, 2023; Barrett wrote the majority opinion; Thomas
and Alito concurred in the judgment; Jackson dissented.

While the basic right of workers to strike remains intact, union conduct that endangers an employer’s property is not covered by the National Labor
Relations Act (NLRA).

Glacier Northwest, a company delivering concrete in Washington State, uses ready-mix trucks with rotating drums to prevent the concrete from
hardening during transit. Concrete is highly perishable, and even with rotating drums, it will eventually harden, causing damage to the trucks. The
company's truck drivers, who are part of the International Brotherhood of Teamsters Local Union No. 174, initiated a work stoppage during a labor
dispute after their collective-bargaining agreement with Glacier expired.

During this work stoppage, the union directed drivers to ignore Glacier's instructions to complete ongoing concrete deliveries. At least sixteen drivers,
who were already enroute with fully loaded trucks, returned without delivering the concrete. To prevent damage to its trucks, Glacier had to take
emergency measures to unload the concrete. Unfortunately, all the concrete mixed that day became unusable because it had hardened.

Glacier filed a lawsuit against the union, claiming intentional destruction of its property during the strike. The union moved to dismiss these claims,
arguing that, as a federal law, the NLRA pre-empts state law in this matter because the NLRA protects employees' rights to engage in concerted
activities, including strikes, for collective bargaining. More to the point, the union contended that the NLRA protects the drivers' conduct, making
state law, including Glacier's claims, pre-empted.

The trial court found for the union and, after the intermediate state appellate court reversed that decision, the Washington Supreme Court agreed with
the union. The Court granted certiorari and heard oral arguments on January 10, 2023.

Ruling. In her majority opinion, Barrett made clear that the NLRA protects the right to strike, but this right is not absolute. Specifically, strikers who
do not protect their employer’s property are not protected. She wrote, "The Board has long taken the position—which both the Union and Glacier
accept—that the NLRA does not shield strikers who fail to take ‘reasonable precautions’ to protect their employer’s property from foreseeable,
aggravated, and imminent danger due to the sudden cessation of work."

Applying the reasonable precautions argument to the facts of the case, Barrett found the union "failed to ‘take reasonable precautions to protect’
against this foreseeable and imminent danger." She continued, "To be clear, the ‘reasonable precautions’ test does not mandate any one action in
particular. But the Union’s failure to take even minimal precautions illustrates its failure to fulfill its duty."

Going further, Barrett stated that the union had gone a step further by beginning a strike in a way that would surely harm Glacier’s property, writing
that "the Union executed the strike in a manner designed to compromise the safety of Glacier’s trucks and destroy its concrete. Such conduct is not
‘arguably protected’ by the NLRA; on the contrary, it goes well beyond the NLRA’s protections."

Barrett rejected the union's arguments that emphasized a more generous interpretation of the NLRA's protection of the right to strike. In doing so, she
affirmed, "The Union is swinging at a straw man. It casts this case as one involving nothing more than a foreseeable risk that the employer’s
perishable products would spoil. But given the lifespan of wet concrete, Glacier could not batch it until a truck was ready to take it." She continued to
explain the gravity of the union’s actions: "This case therefore involves much more than ‘a work stoppage at a time when the loss of perishable
products is foreseeable.’"

Concurring in the judgment, Alito agreed with the result but said that Glacier’s lawsuit only needed to show that the union caused damage: "Nothing
more is needed to resolve this case." Thomas and Gorsuch joined his opinion.

Thomas, also joined by Gorsuch, likewise concurred in the judgment, but he wanted the Court to reconsider its key pre-emption precedent set out in
San Diego Building Trades Council v. Garmon (1959). He admitted that this was not an issue in this case, but, "in an appropriate case, we should
carefully reexamine whether the law supports Garmon’s ‘unusual’ pre-emption regime."

Jackson wrote her first solo dissent since joining the Court. She took issue with Barrett’s argument that workers must give notice of a strike even if
not giving notice may cause damage to an employer’s property. She did not pull any punches while doing so: "In my view, doing that places a
significant burden on the employees’ exercise of their statutory right to strike, unjustifiably undermining Congress’s intent. Workers are not
indentured servants, bound to continue laboring until any planned work stoppage would be as painless as possible for their master. They are
employees whose collective and peaceful decision to withhold their labor is protected by the NLRA even if economic injury results."

The Court reversed the judgment of Washington Supreme Court and remanded "the case for further proceedings not inconsistent with this opinion."
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Helix Energy Solutions Group, Inc. v. Hewitt

Helix Energy Solutions Group, Inc. v. Hewitt , decided by a 6–3 vote, February 22, 2023; Kagan wrote the majority opinion; Gorsuch, Kavanaugh,
and Alito dissented.

A highly paid supervisory employee paid by daily rate instead of annual salary may be entitled to overtime pay under the federal wage and hours law
known as the Fair Labor Standards Act (FLSA).

An FLSA provision codified in 29 U. S. C. §213(a)(1) precludes overtime pay for an employee categorized as a "bona fide executive." A Labor
Department regulation found that 29 C.F.R. §541.601 also precludes overtime pay for employees compensated annually above a specified threshold of
$200,000.

Michael J. Hewitt was employed on an offshore oil rig by Helix Energy Solutions Group, Inc., where he managed other employees. His compensation
from Helix was based solely on a daily rate, often necessitating him to work well beyond the standard forty hours per week.

Seeking recourse, Hewitt sued Helix for overtime pay under the FLSA. Helix contended that it was exempt from paying Hewitt overtime because he
fell under the category of "highly compensated employees," which exempts such individuals from overtime pay. In response, Hewitt argued that his
payment structure, being based on a daily rate, did not meet the criteria for salary basis and therefore entitled him to overtime pay irrespective of the
total compensation amount received.

The U.S. District Court for the Southern District of Texas held that Hewitt was not entitled to overtime pay. The U.S. Court of Appeals for the Fifth
Circuit reversed this decision, and Helix filed a writ of certiorari with the Supreme Court, which it granted. The justices heard oral arguments on
October 12, 2022.

Ruling. Kagan authored the 6–3 majority opinion of the Court, affirming that Hewitt did not qualify as an executive exempt from the FLSA overtime
pay guarantee. She held that, according to the FLSA, employees qualify as bona fide executives exempt from the FLSA's protections if they meet
three criteria: (1) the salary basis test, ensuring they receive a predetermined and fixed salary not dependent on hours worked; (2) the "salary level"
test, requiring the salary to exceed a specified amount; and (3) the job "duties" test, evaluating managerial responsibilities, including overseeing the
enterprise, supervising employees, and involvement in hiring and firing.

While Kagan agreed that Hewitt met requirements (2) and (3), the contention revolved around whether he met the first salary basis test (1). As per
§602(a), an employee is considered paid on a salary basis if that individual regularly receives compensation weekly or less frequently. However, this
provision does not encompass daily-rate workers like Hewitt. Given that Hewitt's pay was determined daily despite receiving paychecks biweekly,
Kagan found that he failed to fulfill the initial requirement of the test, thus rendering him ineligible for executive exemption under the FLSA and
entitling him to overtime pay.

Gorsuch wrote a dissent suggesting the case should have been dismissed as improvidently granted due to a discrepancy between the original issue
presented and the one argued and addressed.

Kavanaugh also dissented, contending that Hewitt qualified as a bona fide executive based on his salary level and job duties, emphasizing his
guaranteed minimum weekly earnings of $963, even if he worked only one day of the week, as he received that amount for any day he worked.

The decision affirmed the Fifth Circuit's decision without a remand.
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Ohio Adjutant General's Department v. Federal Labor Relations Authority

Ohio Adjutant General's Department v. Federal Labor Relations Authority , decided by a 7–2 vote, May 18, 2023; Thomas wrote the majority
opinion; Alito and Gorsuch dissented.

The Federal Labor Relations Authority (FLRA) has jurisdiction over labor disputes because a state National Guard acts as a federal agency when it
hires and supervises dual-status technicians serving in their civilian role.

The Ohio Adjutant General's Department and the Ohio National Guard are considered a federal "agency" when engaging in the recruitment and
oversight of dual-status technicians fulfilling civilian roles. Consequently, the FLRA, the federal agency responsible for enforcing collective-
bargaining rights for federal employees, holds the authority to safeguard the rights of these workers and mandate the Guard's engagement in collective
bargaining with unions.

The central issue before the court involved the applicability of the Federal Service Labor-Management Relations Statute (FSLMRS) to dual-status
technicians employed by the Ohio National Guard. These technicians concurrently fulfill civilian and military roles, acting as civilian employees
involved in various activities supporting the Guard while being obligated to maintain Guard membership and wear uniforms during their civilian
work. Their federal employment, outlined in the Technicians Act of 1968, designates them as employees of both the relevant military department and
the United States. If these technicians were solely considered employees of federal agencies, their entitlement to collective bargaining rights would be
clear under the FSLMRS, which establishes a comprehensive framework for such rights in federal agencies. The statute safeguards each employee's
right to join or refrain from joining labor organizations, ensuring protection in exercising these rights.

The unique status of dual-status technicians, being employed and directly administered by the state Guard while also possessing federal status, formed
the basis for the challenge to their classification as federal employees. Additionally, when the technicians are directed by state officials, their working
conditions might not be viewed as governed by a federal agency. However, the Guard's authority to employ and administer these technicians in their
civilian capacity depends on a specific federal designation of authority by the secretary of the army or the secretary of the air force. The FLRA's
jurisdiction in the dispute over unfair labor practices hinged on whether the Ohio National Guard qualifies as a federal "agency" under the FSLMRS
when the state is acting as the direct supervisor of dual-status technicians.

Despite uncertainties in the definitions of employees and agencies, the Guard had historically acknowledged its collective bargaining obligations.
Since 1971, the National Guard maintained a collective bargaining relationship with the union, the American Federation of Government Employees,
Local 3970, AFL-CIO, recognizing it as the exclusive representative for dual-status technicians. Over the years, these technicians negotiated several
collective bargaining agreements, with the most recent one expiring in 2014. As the expiration approached, negotiations for a successor agreement
were initiated and a memorandum of understanding was agreed upon, ensuring compliance with the expired agreement until a new one was reached.
However, the Guard later reneged on this commitment, asserting that it was not bound by the expired agreement and, more significantly, disavowing
any obligation under the FSLMRS. The Guard also altered its stance on union dues, instructing technicians to submit forms or risk having their dues
withholding canceled. Eventually, the Guard terminated dues withholding for eighty-nine technicians.

Throughout the legal proceedings, the Guard consistently contended that its actions were justified because it did not qualify as an agency, and dual-
status technicians did not meet the definition of employees under the FSLMRS.

An administrative law judge (ALJ) disagreed, and a three-member FLRA panel adopted the ALJ's recommendation. The U.S. Court of Appeals for the
Sixth Circuit denied the Guard's petition for review, finding the FLRA has jurisdiction to adjudicate the collective bargaining dispute. The Ohio
Adjutant General appealed to the Supreme Court, which granted certiorari on October 3, 2022 and heard oral arguments on January 9, 2023.

Ruling. Thomas's majority opinion established that the Guard functions as a federal agency in the recruitment and oversight of dual-status technicians
when they serve in their civilian capacity. However, the basis for this determination rested solely on statutory considerations, as the Guard abandoned
a prior constitutional argument challenging Congress's authority to include state actors within the definition of a federal agency. He wrote, "The
statutory authority permitting the Adjutant General to employ dual-status technicians reinforces this point. Adjutants general appoint dual-status
technicians as civilian employees in the federal civil service."

Thomas also concluded that the FSLMRS supports the inclusion of the National Guard as a federal agency because it defines agency to encompass
the Department of Defense, and each dual-status technician is recognized, under separate statutory authority, as an employee of either the Department
of the Army or the Department of the Air Force. According to various federal regulations, components of fully covered agencies fall within the
purview of the FSLMRS. Therefore, when the Guard, "employ[s] and supervise[s] dual-status technicians," it "exercise[s] the authority of the
Department of Defense," unequivocally falling within the definition of a "covered agency."

Moreover, since the Guard operates on behalf of federal agencies in its supervision of civilian technicians, its actions in this capacity "do not
implicate the balance between federal and state powers."

Finally, Thomas pointed out that, although the creation of dual-status technicians predates the enactment of the FSLMRS, historical context reveals
that "labor-management relations in the federal sector were governed by a program established" through executive orders. In this program, federal
employees, including dual-status technicians, had limited rights to engage in collective bargaining. He concluded that the inclusion of dual-status
technicians in this program underscores their status as federal employees and dispels any potential doubts about their classification had Congress or
administrators questioned it.

In a dissent joined by Gorsuch, Alito contended the majority did not adequately demonstrate that the Guard qualifies as an agency within the scope of
the FSLMRS. Thus, he stated, "Because no petitioner is an 'agency' . . . I would reverse the judgment of the Sixth Circuit and hold that petitioners fall
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outside the remedial jurisdiction of the FLRA."

The Court affirmed the judgement of the Sixth Circuit Court of Appeals.
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Tyler v. Hennepin County

Tyler v. Hennepin County , decided by a 9–0 vote, May 25, 2023; Roberts wrote the opinion for a unanimous court; Gorsuch and Jackson concurred.

Taking and selling a home to satisfy a debt to the government and then keeping the surplus from the sale violates the Takings Clause of the Fifth
Amendment.

The Fifth Amendment's Takings Clause prohibits the government from taking private property for public use without just compensation. It requires
that any taking of private property by the government must serve a public purpose, such as building roads or public infrastructure, and that property
owners must receive fair compensation for the value of their property. The Eighth Amendment's Excessive Fines Clause prohibits the government
from imposing fines or penalties that are disproportionately severe or oppressive relative to the offense committed. It ensures that fines imposed by
the government are not used to generate revenue or inflict punishment beyond what is deemed fair and just.

Hennepin County, Minnesota, enforces an annual tax on real property, allowing one year for payment before taxes become delinquent. If the taxpayer
fails to pay on time, then forfeiture procedures begin, resulting in the accrual of interest and penalties and in a judgment against the property. The
county obtains limited title, transferring it to the state. The delinquent taxpayer has three years to redeem the property by paying all taxes and late
fees, remaining the beneficial owner during this period. If these taxes and fees are unpaid after three years, absolute title vests in the state, and the tax
debt is extinguished. The state may retain or sell the property, with any surplus proceeds of a sale going to the county, town, and school district.
Former owners have no opportunity to recover the surplus.

Geraldine Tyler, aged 94, purchased a condominium in 1999, living there for more than a decade. Due to safety concerns, she moved to a senior
community in 2010. In her absence, property taxes went unpaid, accumulating $2,300 in taxes and $13,000 in interest and penalties by 2015. Under
Minnesota's forfeiture procedures, Hennepin County seized and sold the condo for $40,000, extinguishing the $15,300 debt and retaining the
remaining $25,000. Tyler initiated a putative class action, alleging that the county unconstitutionally kept the excess value of her home above the tax
debt. She raised claims under the Fifth Amendment's Takings Clause and the Eighth Amendment's Excessive Fines Clause.

The U.S. District Court for the District of Minnesota dismissed Tyler’s case for failure to state a claim and the U.S. Court of Appeals for the Eighth
Circuit affirmed. Tyler then appealed to the Supreme Court. The justices granted certiorari and heard oral arguments on April 26, 2023.

Ruling. In his opinion for the majority, Roberts addressed and dismissed the county's argument asserting that Tyler lacked standing to bring her
takings claim. The county contended that Tyler might not have been harmed by the sale of her condo due to potential outstanding mortgage and
homeowners' association fees. Roberts rejected this as speculative, noting the lack of evidence provided by the county. He also emphasized that,
regardless, "Tyler need not definitively prove her injury or disprove the County’s defenses. She has plausibly pleaded on the face of her complaint that
she suffered financial harm from the County’s action, and that is enough for now."

Moving to the merits of Tyler's challenge, Roberts framed the central question as whether the $25,000 surplus remaining after the sale of Tyler's
condo to settle her tax debt qualifies as "property" under the Takings Clause. The county argued that a 1935 state law, divesting owners behind on
property taxes of their interest, negated the existence of property for the government to take. Roberts disagreed, emphasizing that "‘property rights
cannot be so easily manipulated.’ . . . Minnesota may not extinguish a property interest that it recognizes everywhere else to avoid paying just
compensation when it is the one doing the taking."

Further, Roberts noted that Minnesota recognized, in other contexts, that a "property owner is entitled to the surplus in excess of her debt." He
continued, "Under state law, a private creditor may enforce a judgment against a debtor by selling her real property, but ‘[n]o more shall be sold than
is sufficient to satisfy’ the debt, and the creditor may receive only ‘so much [of the proceeds] as will satisfy’ the debt." Thus, while the county can sell
the condo to recover the $15,000 owed, Roberts concluded that retaining the $25,000 amounted to a "‘classic taking in which the government directly
appropriates private property for its own use.’"

Gorsuch wrote a concurring opinion joined by Jackson to address the additional question of whether Hennepin County’s actions also violated the
Eighth Amendment protection against excessive fines. He argued that they did: "Economic penalties imposed to deter willful noncompliance with the
law are fines by any other name. And the Constitution has something to say about them: They cannot be excessive."

The Court reversed the judgment of the Eight Circuit Court of Appeals.
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Delaware v. Pennsylvania and Wisconsin

Delaware v. Pennsylvania and Wisconsin , decided by a 9–0 vote, February 28, 2023; Jackson wrote the opinion for a unanimous Court.

MoneyGrams are sufficiently similar to money orders such that they fall within the Federal Disposition Act (FDA), of written legal documents such
as personal checks.

A state has the authority to take control of abandoned property within its borders, a process commonly known as "escheatment." When this
abandoned property is intangible, as with certain financial products, determining which state has the right to claim it becomes complex. This case
involved financial instruments—agent checks and teller’s checks—sold by banks on behalf of MoneyGram, which, if left unclaimed for a specific
period, are considered abandoned. MoneyGram Payments Systems, which is headquartered in Delaware, returns unclaimed checks to that state.
Pennsylvania and Wisconsin became involved in the case because the MoneyGrams in question originated in these states. Together, they argued that
the checks are "money orders" or "similar written instruments," which requires them to go to the states where they were purchased.

However, various states questioned whether these abandoned funds should be governed by the FDA instead of by common law. The FDA specifies
that money orders or similar written instruments (excluding third-party bank checks) should generally escheat to the state where they were purchased.

Invoking the U.S. Supreme Court’s Article III original jurisdiction over interstate disputes, Delaware filed the case directly in the Supreme Court. The
Court appointed a special master, who concluded that MoneyGram’s checks are "money orders" or "similar written instruments" and thus should go to
the states where they were purchased. Delaware asked the Court to review the special master’s findings for error.

Ruling. The Court's ruling centered on whether these financial instruments were sufficiently "similar" to a money order to fall within the FDA’s
purview. Writing for a unanimous Court, Jackson explained, "Because the plain text of the FDA applies to not only money orders and traveler’s
checks but also written instruments that are ‘similar’ to those financial products, we need not determine whether the Disputed Instruments are money
orders; a finding that they are similar to money orders is sufficient to bring them within the reach of the statute (so long as they are not third party
bank checks)."

The Court found that they were indeed similar. Jackson stated, "It is uncontested that the Disputed Instruments share the inadequate recordkeeping
feature of money orders that the FDA identifies. . . . Therefore, if the common law were to apply to the Disputed Instruments, then the abandoned
proceeds would escheat inequitably solely to the State of incorporation, just like the money orders expressly referenced in the statute."

Jackson also addressed, and rejected, Delaware’s arguments that money orders really are a unique product. First, she noted that money orders are not
just meant for low-income clients. In fact, she pointed out that "Delaware does not point to any dictionary that includes those additional attributes in
its definition of ‘money order,’ nor do any of our prior cases that describe Western Union money orders mention such features." Second, Delaware
suggested that the different general value of money orders makes them different. However, Jackson clarified that "Delaware never explains why those
purported differences are relevant to our assessment of similarity for FDA purposes." Third, Delaware asked the court to read the definition of written
instruments (like money orders) very narrowly so as not to have the FDA cover things Congress did not intend it to cover. Jackson rejected this
argument as going too far.

The Court held that the disputed financial instruments were sufficiently similar to money orders, bringing them within the purview of the FDA. This
decision overruled exceptions made by the special master and clarified that these financial instruments should be governed by the FDA, ensuring a
fair and equitable distribution of abandoned funds among states.

The Court adopted the special master’s recommendations, overruled Delaware’s exceptions to the "First Interim Report," and remanded the matter to
the special master for "further proceedings consistent with this opinion."
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Financial Oversight and Management Board for Puerto Rico v. Centro de Periodismo
Investigativo , Inc.

Financial Oversight and Management Board for Puerto Rico v. Centro de Periodismo Investigativo , Inc. , decided by an 8–1 vote, May 10, 2023;
Kagan wrote the majority opinion; Thomas dissented.

Congress has not written into law anything that deprives the Financial Oversight and Management Board for Puerto Rico sovereign immunity from
legal claims against it.

In 2016, Congress passed the Puerto Rico Oversight, Management, and Economic Stability Act (PROMESA) to address a financial crisis in Puerto
Rico caused by escalating public debt. PROMESA aimed to supervise Puerto Rico's finances and grant the Commonwealth of Puerto Rico bankruptcy
protections akin to those available under the Federal Bankruptcy Code. The Financial Oversight and Management Board for Puerto Rico, the
petitioner in this case, was established by PROMESA to manage these functions.

The respondent, Centro de Periodismo Investigativo, Inc. (CPI), a nonprofit media organization reporting on Puerto Rico's fiscal crisis, sought
documents related to the board's work in 2016. When the board did not fulfill the CPI's requests, the CPI sued the board in the U.S. District Court for
Puerto Rico, citing a provision in the Puerto Rican Constitution interpreted to ensure a right of access to public records. The board invoked sovereign
immunity in its defense.

The CPI argued that PROMESA's establishment of a judicial review scheme in §2126(a) served as the required clear statement. This section specifies
that "any action against the Oversight Board, and any action otherwise arising out of" PROMESA, "shall be brought" in the Federal District Court for
Puerto Rico. The CPI contended that this provision, combined with §2126(c)'s reference to "declaratory or injunctive relief against the Oversight
Board," implies that the board can be sued in federal court.

The district court rejected the sovereign defense, and the First Circuit affirmed this decision. The Supreme Court granted certiorari and heard oral
arguments on January 11, 2023.

Ruling. Writing for the majority, Kagan began by examining whether PROMESA, particularly its jurisdictional provision, section 2126(a),
unequivocally abolishes any sovereign immunity held by the board against legal claims. She emphasized the principle that, "[u]nder long-settled law,
Congress must use unmistakable language to abrogate sovereign immunity." Looking at the specific statute in question, she concluded, generally, that
"[n]othing in the statute creating the board meets that high bar."

According to Kagan, Congress "must make its intent to abrogate sovereign immunity ‘unmistakably clear’" in a statute. She then noted that this
standard had been met in two situations: when a statute explicitly states that it is stripping immunity from a sovereign entity and when a statute
establishes a cause of action and permits suits against a government on that claim.

In Kagan’s view, PROMESA did not fall into either of these categories. First, she held that the statute does not provide that the board or Puerto Rico
is subject to suit. Second, the statute also does not create any legal claim for use against the board or Puerto Rico.

Kagan disagreed with the CPI’s view that the board could be sued, asserting that section 2126 provisions still serve a purpose even if the board's
immunity has not been categorically abrogated. They function in cases where the board's immunity has been waived or abrogated by other statutes.
Kagan wrote, "So PROMESA’s judicial review scheme—absent a categorical abrogation of immunity—still has plenty of work to do. For similar
reasons, this Court has held that other jurisdictional and judicial review provisions were insufficient to establish an abrogation."

In the end, Kagan found nothing to suggest that the Financial Oversight and Management Board for Puerto Rico does not possess sovereign immunity
against legal claims. Rather, she said, "The statute does not explicitly strip the Board of immunity. It does not expressly authorize the bringing of
claims against the Board. And its judicial review provisions and liability protections are compatible with the Board’s generally retaining sovereign
immunity."

Thomas dissented on the broad point that because Puerto Rico is a territory and not a state, it cannot and does not possess sovereign immunity in the
same way that states do under the Eleventh Amendment. He did not mince words: "Accordingly, it is difficult to see how the same inherent sovereign
immunity that the States enjoy in federal court would apply to Puerto Rico. To be sure, the United States has urged us to hold that Puerto Rico enjoys
a form of common-law immunity that, it claims, territorial governments can invoke in federal court. . . . But the Board has, at every stage, argued only
that it possesses the same immunity as States. That argument appears untenable."

The Court reversed the judgment of the First Circuit and remanded the case for "further proceedings consistent with this opinion."
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Lac du Flambeau Band of Lake Superior Chippewa Indians v. Coughlin

Lac du Flambeau Band of Lake Superior Chippewa Indians v. Coughlin , decided by an 8–1 vote, June 15, 2023; Jackson wrote the majority opinion;
Thomas concurred in the judgment; Gorsuch dissented.

Native American tribes are not immune from the automatic stay of the Bankruptcy Code, which obligates creditors operated by Native American
tribes to submit to the bankruptcy process in the same way as do the states and the federal government.

The Lac du Flambeau Band of Lake Superior Chippewa Indians holds federal recognition as a Native American tribe. One of its enterprises,
Lendgreen, provided Coughlin with a payday loan. Subsequently, Coughlin initiated Chapter 13 bankruptcy proceedings, prompting an automatic stay
under the Bankruptcy Code that barred additional collection actions by creditors. Despite this, the Lendgreen persisted in efforts to collect Coughlin's
debt. Coughlin moved to enforce the automatic stay against Lendgreen, and, in response, the Band asserted tribal sovereign immunity and moved to
dismiss the enforcement proceedings.

The bankruptcy court dismissed the suit, citing tribal sovereign immunity. The First Circuit later reversed this decision, holding that the Bankruptcy
Code unambiguously strips tribes of their sovereign immunity. The tribe was not satisfied with this outcome and appealed to the Supreme Court,
which granted certiorari and heard oral arguments on April 24, 2023.

Ruling. In her majority opinion, Jackson held that the Bankruptcy Code unambiguously abrogates the sovereign immunity of all governments,
including federally recognized Native American tribes. Two key provisions of the Bankruptcy Code were central to her argument. First, 11 U. S. C.
§106(a) explicitly abrogates the sovereign immunity of "governmental unit[s]" for specified purposes. Second, §101(27) defines "governmental unit"
broadly, encompassing various entities such as the United States, states, territories, municipalities, foreign states, and other foreign or domestic
governments.

Jackson emphasized that for Congress to abrogate tribal sovereign immunity, its intent must be unmistakably clear in the language of the statute. She
found that the Bankruptcy Code unequivocally abrogates the sovereign immunity of every government capable of asserting such immunity, including
federally recognized tribes. In her view, the comprehensive nature of the definition of governmental unit is paramount: this catchall phrase and the
phrase "foreign or domestic" mean "Congress unmistakably intended to cover all governments in §101(27)’s definition, whatever their location,
nature, or type."

Moreover, for Jackson, the abrogation provision applies to every governmental unit, and to exclude certain governments, including tribes, would
undermine the policy choices embodied in the Bankruptcy Code. She warned that "under petitioners’ reading, some government creditors would be
immune from key enforcement proceedings while others would face penalties for their noncompliance."

Finally, Jackson argued that Congress had changed what it viewed as "governmental entities" after 1978, and that makes all the difference in this case.
"[I]t had clearly altered its view about the scope of coverage relative to governments by the time it enacted §101(27) and §106(a). Those provisions
unequivocally extend to all governments."

Thomas concurred in the judgment, but for a different reason. He wrote separately to make clear his position that the Court should abandon its tribal
sovereign immunity precedents. He wrote, "Rather than accepting the flawed premise of tribal immunity and deciding the abrogation question beyond
the looking glass, the Court should simply abandon its judicially created tribal sovereign immunity doctrine."

In a dissenting opinion, Gorsuch focused on Jackson’s use of the phrase "foreign and domestic" when it comes to determining whether sovereign
immunity extends to tribal nations. He succinctly stated, "Respectfully, I do not think the language here does the trick. The phrase ‘other foreign or
domestic government’ could mean what the Court suggests: every government, everywhere. But it could also mean what it says: every ‘other foreign .
. . government’; every ‘other . . . domestic government.’ And properly understood, Tribes are neither of those things." He further contended that "the
Constitution’s text—and two centuries of history and precedent—establish that Tribes enjoy a unique status in our law."

The Court affirmed the decision of the First Circuit Court of Appeals.
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National Pork Producers Council v. Ross

National Pork Producers Council v. Ross , decided by a 5–4 vote, May 11, 2023; Gorsuch wrote the majority opinion; Sotomayor, Kagan, and Barrett
concurred in part; Roberts, Kavanaugh, Barrett, and Jackson concurred in part and dissented in part.

Supreme Court precedent does not establish an "almost per se" rule prohibiting the enforcement of state laws exerting a practical influence on
commerce outside the state, even in cases where these laws do not intentionally discriminate against out-of-state interests.

In 2018, California voters endorsed Proposition 12, which prohibits the sale of pork products in the state if the seller is aware or should be aware that
the meat originates from the offspring of a breeding pig (referred to as a sow) subjected to confinement in a "cruel manner." This confinement
standard includes a stipulation that sows must have at least twenty-four square feet of living space, about the size of two bath towels.

Facing opposition from the National Pork Producers Council and the American Farm Bureau Federation, Proposition 12 was brought to federal court.
The challengers asserted that the law violates the "dormant Commerce Clause," contending that the Constitution's grant of power over interstate
commerce to Congress prohibits states from enacting laws that discriminate against such commerce. In other words, the power over interstate
commerce rests solely with the federal government. Specifically, they argued that a state, such as California, cannot impose on out-of-state businesses,
as a condition for selling products within that state, specific operational requirements.

The district court dismissed the complaint on the grounds of failure to state a claim, and the U.S. Court of Appeals for the Ninth Circuit affirmed this
decision. The Supreme Court granted certiorari and heard oral arguments on October 11, 2022.

Ruling. In a decision lacking much consensus, Gorsuch first rejected the argument that the Supreme Court's precedents interpreting the "dormant
Commerce Clause" establish a principle prohibiting almost all state laws from exerting a "practical effect of controlling commerce outside the State,"
irrespective of whether these laws intentionally discriminate against out-of-state economic interests. He wrote, "But none of this means, as petitioners
suppose, that any question about the ability of a State to project its power extraterritorially must yield to an ‘almost per se’ rule under the dormant
Commerce Clause. This Court has never before claimed so much ‘ground for judicial supremacy under the banner of the dormant Commerce
Clause.’"

The rule proposed by the National Pork Producers Council et. al, Gorsuch maintained, would be problematic. In his view, the "[p]etitioners’ ‘almost
per se’ rule against laws that have the ‘practical effect’ of ‘controlling’ extraterritorial commerce would cast a shadow over laws long understood to
represent valid exercises of the States’ constitutionally reserved powers." The rule would, therefore, fail to give "meaningful guidance in how to
resolve disputes" over those reserved powers.

Gorsuch next addressed the challengers' argument grounded in Pike v. Bruce Church (1970), which held that states are limited in passing laws that
interfere with interstate commerce when businesses would bear an undue burden. They had focused on this case and contended that Proposition 12
should be invalidated because its benefits for California residents do not outweigh the costs imposed on out-of-state economic interests. However, for
Gorsuch, this argument also fell short. He held that the "petitioners overstate the extent to which Pike and its progeny depart from the
antidiscrimination rule that lies at the core of our dormant Commerce Clause jurisprudence. As this Court has previously explained, ‘no clear line’
separates the Pike line of cases from our core antidiscrimination precedents." That is, until now, the Court ruled that it had been hard to tell when a
state can regulate commerce that is interstate in nature. It is precisely this point that the Court addresses in this present case.

Roberts, joined by Alito, Kavanaugh, and Jackson, concurred in part and dissented in part. He recognized the challengers' assertion of a significant
burden stemming from "compliance costs and consequential harms to the interstate market." He wrote, "[P]etitioners allege that Proposition 12
demands significant capital expenditures for farmers who wish to sell into California. ‘Producers . . . will need to spend’ between $290 and $348
million ‘of additional capital in order to reconstruct their sow housing and overcome the productivity loss that Proposition 12 imposes.’" As such,
Roberts dissented in part because he would have remanded the case to the Ninth Circuit to address potential burdens.

In a separate opinion concurring in part and dissenting in part, Kavanaugh expressed a concern that Proposition 12 "has attempted, in essence, to
unilaterally impose its moral and policy preferences for pig farming and pork production on the rest of the Nation." Thus, in Kavanaugh’s view, "it
will be important in future cases to consider that state laws like Proposition 12 also may raise substantial constitutional questions under the Import-
Export Clause, the Privileges and Immunities Clause, and the Full Faith and Credit Clause."

Barrett concurred in part with Gorsuch’s opinion. She thought the petitioners proved there was a substantial burden on other states. Thus, she would
have allowed the case to proceed if the parties could show such a burden. In her concurring opinion, she wrote, "I disagree with my colleagues who
would hold that petitioners have failed to allege a substantial burden on interstate commerce. . . . The complaint plausibly alleges that Proposition 12’s
costs are pervasive, burdensome, and will be felt primarily (but not exclusively) outside California. . . . For this reason, I do not join Part IV–C of
Justice Gorsuch’s opinion. If the burdens and benefits were capable of judicial balancing, I would permit petitioners to proceed with their Pike claim."

Sotomayor partially concurred and did agree with Gorsuch’s arguments about Pike that there was not a substantial burden in this case. In her
concurring opinion, joined by Kagan, she wrote, "In my view, and as Justice Gorsuch concludes for a separate plurality of the Court, petitioners’ Pike
claim fails for a much narrower reason. Reading petitioners’ allegations in light of the Court’s decision in Exxon Corp. v. Governor of Maryland . . .
(1978), the complaint fails to allege a substantial burden on interstate commerce. . . . Alleging a substantial burden on interstate commerce is a
threshold requirement that plaintiffs must satisfy before courts need even engage in Pike’s balancing and tailoring analyses." Sotomayor held that the
plaintiffs had failed to state a claim adequately.

The Court affirmed the judgment of the Ninth Circuit Court of Appeals.
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New York v. New Jersey

New York v. New Jersey , decided by a 9–0 vote, April 18, 2023; Kavanaugh wrote the opinion for a unanimous Court.

New Jersey may unilaterally withdraw from the 1953 Waterfront Commission Compact.

In 1953, New York and New Jersey collaborated to create the Waterfront Commission Compact, establishing the Waterfront Commission of New
York Harbor to combat corruption at the Port of New York and New Jersey. The compact granted the states the authority to delegate law enforcement
and regulatory activities to the commission. However, it did not specify the process for either state to withdraw from the compact. In 2018, New
Jersey sought to withdraw from the compact, but New York opposed the withdrawal.

The case came to the Supreme Court under its original jurisdiction docket when New York filed a bill of complaint. The justices heard oral argument
on April 18, 2023.

Ruling. Writing for a unanimous Court, Kavanaugh said the case was "straightforward." Because the Waterfront Commission Compact did not
address the right of either state to withdraw, the Court must resolve the matter based on background principles of contract law. Kavanaugh cited a
well-regarded treatise to underscore the background contract rule: "That default contract-law rule—that contracts calling for ongoing and indefinite
performance may be terminated by either party—supports New Jersey’s position in this case. Through the Waterfront Commission Compact, New
York and New Jersey delegated their sovereign authority to the Commission on an ongoing and indefinite basis. And the Compact contemplates the
Commission’s exercise of that authority on an ongoing and indefinite basis."

Based on this principle, Kavanaugh clarified the significance of the rule and emphasized that parties are not obligated to sustain performance when
the contractual relationship has soured or when the circumstances motivating the agreement's formation have changed. And, in this case they did
change. Kavanaugh recounted, "In 1953, roughly 70% of waterfront employees worked on the New York side of the Port. But by 2018, according to
New Jersey, more than 80% of work hours occurred on the New Jersey side, and more than 80% of the Port’s cargo flowed through the New Jersey
side."

Beyond the principles of contract law, Kavanaugh put forth two additional arguments supporting New Jersey's position. First, he contended that
"principles of state sovereignty likewise support New Jersey’s position." Second, he dismissed the notion that sovereign states would permanently
relinquish their authority to withdraw from the compact, citing Tarrant Regional Water Dist. v. Herrmann (2013): "The background notion that a State
does not easily cede its sovereignty has informed our interpretation of interstate compacts."

Finally, Kavanaugh underscored the fact, undisputed in the case, that New York and New Jersey did not intend for the compact and commission to
operate indefinitely, and thus it "would not make much sense to conclude that each State implicitly conferred on the other a perpetual veto of
withdrawal."

The Court granted New Jersey's motion, allowing it to withdraw from the compact.
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Percoco v. United States

Percoco v. United States , decided by a 9–0 vote, May 11, 2023; Alito wrote the majority opinion; Gorsuch and Thomas concurred in the judgment.

A private citizen with informal sway over governmental decisions can face honest-services fraud charges. However, the jury instructions that lead to a
conviction must be precise.

Prior to 1987, the federal wire and mail fraud statutes prohibited "honest-services fraud," which often involves public employees accepting bribes.
The Second Circuit allowed that a private person could commit honest-services fraud if that person dominated governmental business. However, the
Supreme Court, in McNally v. United States (1987), rejected the concept of honest-services fraud. In response, Congress enacted 18 U. S. C. §1346,
reinstating the term "scheme or artifice to defraud" to include depriving another of honest services.

In 2018, Joseph Percoco, former executive deputy secretary to New York governor Andrew Cuomo, faced charges including conspiracy to commit
honest-services wire fraud. Percoco served nearly five years as a senior aide to Governor Cuomo, with a notable period managing Cuomo's 2014 re-
election campaign. During this campaign, a real estate developer paid him $35,000 to assist in avoiding a "labor peace agreement," which is a period
when a workers' union agrees not to strike, picket, or otherwise disrupt an employer's business operations, and the employer agrees not to engage in
any actions that would undermine the union's ability to organize the workforce, with local unions. Then, just before officially returning to the
governor's office, Percoco contacted the head of a state development agency, urging approval of the development without the agreement.
Consequently, within a day, state officials reversed their earlier decision, stating the developer was no longer required to reach an agreement with the
unions.

In anticipation of his 2018 trial, Percoco sought the dismissal of the "honest services" charge, contending that a private citizen cannot be convicted of
depriving the public of its right to honest services. However, the court rejected this plea, leading to Percoco's conviction and a six-year prison
sentence.

The U.S. Court of Appeals for the Second Circuit upheld the wire fraud convictions. The court relied on a "right-to-control theory" of wire fraud,
permitting conviction based on a demonstration that the defendant, by withholding or inaccurately reporting information with potential economic
implications, deprived an individual or entity of valuable economic information. Percoco appealed to the Supreme Court, which granted certiorari and
heard oral arguments on November 28, 2022.

Ruling. The Supreme Court overturned Percoco's conviction. Writing for a unanimous Court, Alito initially said that the Court rejects the "argument
that a person nominally outside public employment can never have the necessary fiduciary duty to the public. Without becoming a government
employee, individuals not formally employed by a government entity may enter into agreements that make them actual agents of the government." So
he opted not to establish a clear-cut rule stipulating that private citizens can categorically lack the fiduciary responsibility to the public, making them
liable for impeding the public's entitlement to honest services: "This well-established principle suffices to confirm that the lower courts correctly
rejected Percoco's per se rule."

Despite this, Alito determined that Percoco's conviction could not be upheld due to the inadequacy of the instructions provided by the trial judge to
the jury. He noted that the judge informed the jury that Percoco "owed a duty of honest services to the public if (1) he ‘dominated and controlled any
governmental business’ and (2) ‘people working in the government actually relied on him because of’" his government-related associations. Alito
held that this standard lacks sufficient clarity regarding permissible conduct, leaving room for arbitrary enforcement by prosecutors.

Gorsuch wrote a concurring opinion joined by Thomas. He agreed with the decision to overturn Percoco's conviction based on the jury instructions'
lack of clarity. However, he went beyond the immediate case, expressing a broader apprehension about the charges against Percoco. He contended
that the entire concept of "honest services" fraud is inherently vague and uncertain. He wrote, quoting the majority opinion’s quotation of the jury
instructions, "The jury instructions in this case sought to identify at least one instance when a duty of honest services arises—namely, when a private
individual has ‘dominated and controlled any governmental business’ and ‘people working in the government actually relied on him because of a
special relationship he had with the government.’"

Further, Gorsuch emphasized that this lack of clarity is not the fault of the Supreme Court but rather a consequence of Congress's actions: "Congress
cannot give the Judiciary uncut marble with instructions to chip away all that does not resemble David." While acknowledging Congress's possibly
good intentions in enacting the law, he pointed out it "must do more than invoke an aspirational phrase and leave it to prosecutors and judges to make
things up as they go along."

The Court reversed the judgment of the Second Circuit and remanded it for "further proceedings consistent with this opinion."
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Yegiazaryan v. Smagin

Yegiazaryan v. Smagin , decided by a 6–3 vote, June 22, 2023; Sotomayor wrote the majority opinion; Thomas, Alito, and Gorsuch dissented.

A plaintiff may allege a domestic injury for purposes of filing a private civil suit under the Racketeer Influenced and Corrupt Organizations Act
(RICO) when circumstances surrounding the injury indicate it occurred in the United States.

Vitaly Smagin won a multimillion-dollar arbitration award in 2014 against Ashot Yegiazaryan, arising from the misappropriation of investment funds
in a joint real estate venture in Moscow. Yegiazaryan, a California resident since 2010, failed to comply with the award, so Smagin, residing in
Russia, filed a suit in the Central District of California to confirm and enforce the award under the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards. The district court initially froze Yegiazaryan's California assets and later entered judgment against him. Yegiazaryan, in an
attempt to evade the asset freeze, concealed funds awarded to him in an unrelated arbitration, transferring them to a bank account with petitioner
CMB Monaco.

In 2020, Smagin filed a civil suit under RICO, a United States federal law that provides for extended criminal penalties and a civil cause of action for
acts performed as part of an ongoing criminal organization, alleging that Yegiazaryan and others conspired to obstruct Smagin's collection efforts
through wire fraud, witness tampering, and obstruction of justice. The district court dismissed the complaint, citing a lack of "domestic injury" as
required by RJR Nabisco, Inc. v. European Community (2016), which had held that a private RICO plaintiff must allege a domestic injury. The Ninth
Circuit reversed the district court decision, rejecting the residency-based approach and applying a context-specific approach to find that Smagin had
suffered a domestic injury. Yegiazaryan appealed to the Supreme Court, and the justices heard arguments on April 25, 2023.

Ruling. Writing for the majority, Sotomayor determined that Smagin had asserted a domestic injury by alleging that Yegiazaryan, another Russian
citizen living in California, and other defendants obstructed his efforts to enforce a California judgment against Yegiazaryan through "a pattern of
racketeering activity that largely 'occurred in, or was targeted at, California.'"

Sotomayor rejected the "rigid, residency-based test for domestic injuries involving intangible property." This test asserted that injuries to intangible
property occur at a plaintiff's residence, implying that Smagin, a resident of Russia, could not pursue a civil RICO action. She argued against a
"bright-line rule" that "makes the location of a plaintiff's residence determinative," advocating instead a fact-based approach that considers the alleged
injury.

Further, Sotomayor held that a case-by-case, fact-specific approach aligns better with the domestic injury rule established in RJR Nabisco. The focus
of RICO, she explained, necessitates a case-specific analysis considering the circumstances surrounding the injury. While acknowledging that a
bright-line rule might be simpler, Sotomayor emphasized that the statute's focus requires a nuanced approach, asserting that, "depending on the
allegations, what is relevant in one case to assessing where the injury arose may not be pertinent in another."

Considering the facts of this case, since Yegiazaryan's alleged racketeering acts occurred in California, the injury is therefore domestic: "Smagin
alleges that he was injured in California because his ability to enforce a California judgment in California against a California resident was impaired
by racketeering activity that largely occurred in or was directed from and targeted at California. Those allegations state a domestic injury."

In a dissent joined by Thomas and in part by Gorsuch, Alito criticized the majority's "totality-based inquiry," contending that it offers "virtually no
guidance to lower courts," risks "confusion in our extraterritoriality precedents," and threatens the uniformity of case law. Alito proposed dismissing
the case as improvidently granted rather than issuing the current opinion.

While acknowledging the complexity of clarifying this area of the law, Alito wrote a dissent raising concerns about the open-ended nature of the
context-specific approach. He stated, "Of course, under the majority's all-factors-considered approach, many other features of this very suit could be
relevant, such as the history and location of the underlying dispute, where any relevant business relationships were formed, Smagin's residence, and
the existence of the London arbitral award. Are future courts to infer that these matters have no import? It is difficult to come to any other conclusion
given that the Court pays them no heed in undertaking what is ostensibly an examination of all relevant 'contex[t].'"

The Court affirmed the judgment of the Ninth Circuit and remanded the case "for further proceedings consistent with this opinion."
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