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A Less Unified and More Sharply Conservative Term
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Per curiam opinions

In its 2023-2024 term, the conservative wing of the Supreme Court issued a slew of landmark rulings that stripped great swaths of power from
federal executive agencies while seemingly consolidating power for the president of the United States. These decisions alone would have made the
2023 term memorable. However, the remainder of the sixty-one decisions fleshed out a very clear story that included further transformations of the
law by the six-member conservative majority in several key areas. These include a variety of cases that would make it more difficult for the
government to combat corruption, a case that gave more rights to gun owners, and two cases that significantly decreased the rights of immigrants.
Still, the Court handed down some unexpected decisions with coalitions that crossed ideological boundaries. These decisions included ruling that the
litigants suing to stop the sale of mifepristone, a drug used to induce abortions, do not have standing, preserving the availability of the most common
method of abortions for millions of American women; several free speech cases that protected the rights of social media platforms; and a series of
business decisions that, for the most part, protected consumers. Table 1-1 shows the top ten most important cases from the 2023-2024 term.

Table 1-1: CQ Press’s Major Cases: U.S. Supreme Court, 2023—2024 Term

CQ Press selects the major cases for each Supreme Court term. The selection is based on such factors as the rulings' practical impact; their
significance as legal precedent; the degree of division on the Court; and the level of attention among interest groups, experts, and news media.

Name of Case Vote Holding

Former presidents have absolute immunity from criminal prosecution for carrying

Trump v. United States 6-3 out their core constitutional powers but no immunity for unofficial acts.

States are not empowered to enforce section 3 of the Fourteenth Amendment,
Trump v. Anderson 9-0 which excludes individuals who have engaged in insurrection from holding federal
office.

When a court determines that a person is a credible threat to someone else's
United States v. Rahimi 8-1 physical safety, that person can be temporarily disarmed without violating the
Second Amendment.

Loper Bright Enterprises v. Raimondo / Under the Administrative Procedure Act (APA), federal courts must use

Relentless, Inc. v. Department of 2_2; 6- independent discretion when deciding whether a federal agency followed a
Commerce congressional statute.
. B Semiautomatic rifles that are equipped with bump stocks are not machine guns,
Garland v. Cargill 6-3 which are generally prohibited under federal law.
Harrington v. Purdue Pharma Inc. 5.4 A_bankruptcy court is not aut_honzed to terminate claims against nondebtors
without consent from the claimants.
Food and Drug Administration v. Alliance for Plaintiffs lack standing to challenge the Food and Drug Administration's actions
. ; . 9-0 h : - - ) T h
Hippocratic Medicine regarding the regulation of mifepristone, the drug used in medication abortion.
The Sarbanes-Oxley Act, which bars obstruction of an official proceeding, applies
Fischer v. United States 6-3 only to evidence tampering, which includes the destruction of records or
documents.
Department of State v. Mufioz 6-3 A U.S. citizen does not have a fundamental liberty interest in having their

noncitizen spouse admitted to the country.

Laws that ban camping on public property and are enforced as a general policy
City of Grants Pass v. Johnson 6-3 against all individuals do not violate the Cruel and Unusual Punishment Clause of
the Eighth Amendment.

Here are other especially noteworthy cases:

Moyle v. United States (emergency abortions in Idaho are allowed temporarily); National Rifle Association v. Vullo (state officials may not pressure
private businesses to cut ties with the National Rifle Association because of its political positions); Thornell v. Jones (to win a Sixth Amendment
claim of a violation to the right of effective legal representation during the sentencing phase of a trial, defendants must prove their counsel
provided a deficient performance that prejudiced the ruling against them); SEC v. Jarkesy (the SEC violated the defendant's Seventh Amendment
right to a jury trial when it imposed civil penalties); Ohio v. EPA (enforcement of the EPA's "good neighbor" rule is paused until the appellate court
reviews the case and any further appeal to the Supreme Court is accepted and decided).

The conservative justices had some extraordinary wins during the term, and, as Table 1-1 demonstrates, unlike in the 2022 term, there was less
2 ~ut between the liberal and conservative coalitions. A quick glance shows that six of the ten top cases were decided by the conservative
In one of those six cases, Fischer v. United States, Barrett, a conservative, joined two liberal justices in dissent, and Jackson voted with the
/But the other cases saw liberal justices Sotomayor, Kagan, and Jackson in dissent. A seventh case — Harrington v. Purdue Pharma L.P.—
spliwenie conservative coalition; Roberts and Kavanaugh joined Kagan and Sotomayor in dissent. Finally, two cases— Trump v. Anderson and United
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States v. Rahimi— garnered unanimous (or almost unanimous) support. This indicates a modicum of coalition building across ideological lines even in
highly salient cases. While there was still clearly strong agreement within ideological wings of the Court, there were a few indications of consensus
or, at the very least, some evidence of ideologically heterogenous coalitions in some cases.

[Insert Table 1-2]
Table 1-2: Justices’ Alighment, 2023-2024 Term

The statistics indicate that Roberts and Kavanaugh agreed in 95 percent of the term’s cases. Barrett fit in comfortably with the conservative bloc; she
agreed with each of the five other conservatives in at least 78 percent of the term’s decisions.

The justices who differed most often were Thomas and Sotomayor; they voted together in only 51 percent of the cases. Sotomayor and Alito voted
together in 53 percent of the cases.

The liberal justices were closely aligned through the term. Jackson voted with Kagan in 92 percent of the cases and with Sotomayor in 92 percent of
the cases. Kagan and Sotomayor lined up together in 92 percent of the cases.

Roberts Thomas Alito Sotomayor Kagan Gorsuch Kavanaugh Barrett Jackson

Roberts

Thomas 80

Alito 83 90

Sotomayor 71 51 53

Kagan 71 51 53 97

Gorsuch 76 83 83 61 61

Kavanaugh 95 78 84 69 69 75

Barrett 88 81 81 69 69 78 90

Jackson 69 53 59 92 92 63 71 68

Source: Adapted from Empirical SCOTUS, 2023 Stat Review

The data in Table 1-2 indicate that the conservative bloc of justices held together quite strongly. Even Thomas, the most conservative justice, voted
with almost all his conservative colleagues more than 80 percent of the time. The exception was Kavanaugh with whom Thomas voted in almost 78
percent of all cases. His strongest agreement was with Alito, with whom Thomas agreed in nearly 90 percent of all cases. Alito likewise voted with
members of the conservative coalition at least 81 percent of the time. Gorsuch showed a relatively similar pattern as that of Thomas and Alito, as did
Kavanaugh and Barrett. Even Roberts, the chief justice, regularly voted with members of the conservative bloc, as he tends to do, but with some
variation. While he voted most often with the conservative bloc, he also had stronger moments of agreement with the liberals, voting with Kagan (71
percent), Sotomayor (71 percent), and Jackson (69 percent) more often than did the rest of his conservative colleagues except Kavanaugh, who voted
with Jackson about 71 percent of the time as well.

The liberal justices were also closely aligned throughout the term. The three —Kagan, Sotomayor, and Jackson—voted together more than 91 percent
of the time, and Kagan and Sotomayor joined forces almost 97 percent of the time—the highest rate of agreement among all justices this term.

Disagreement between justices was quite clear during the 2023 term. The lowest level of agreement was at just under 51 percent, between Kagan and
Thomas and between Sotomayor and Thomas. Sotomayor and Alito voted together in slightly more than 53 percent of cases. Thomas and Alito each
agreed with Jackson in approximately 53 and 59 percent of all cases, respectively.

Unlike in the previous term, justices from the conservative bloc were not the top three dissenters—another indication of the strong conservative
showing. As Table 1-3 illustrates, Thomas tied Gorsuch for fourth most dissents at twelve dissents, while Alito was sixth with ten. In contrast, the
liberals dominated in dissents, probably a much more expected result than was achieved last term. Jackson had the third most dissents, with sixteen,
and Kagan and Sotomayor tied for first with eighteen dissents each. Kagan and Sotomayor dissented in almost 30 percent of all cases.

Table 1-3: Justices in Dissent, 2023-2024 Term

Division on

Court
Justice 8]'_ 7; 6:; 5; Total Percent
P~ ~ts 1 1 2 3.3
2 2 6 2 12 19.7
J—_— 2 6 2 10 16.4

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121552-3028750&type=toc&num=1&action=print&time=1732641528529& 2/7
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Division on

Court
Justice 8; 75 63- 5‘; Total Percent
Sotomayor 15 3 18 29.5
Kagan 15 3 18 29.5
Gorsuch 2 8 2 12 19.7
Kavanaugh 1 2 3 4.9
Barrett 2 3 5 8.2
Jackson 1 13 2 16 26.2

Note. The Court issued 61 decisions in the
2023-2024 term. The 61 decisions included
27 unanimous decisions and 34 divided
decisions. Also, one case was a 6-2 decision
because Jackson recused herself. However,
that case is included in the 6-3 count because
the case with which it was consolidated was
decided by a vote of 6-3.

Conservative Bloc

In assigning majority opinions, the chief justice tries to distribute the workload equally among the nine justices. In the 2023 term, Roberts wrote eight
majority opinions—the same number as Kagan. Thomas and Sotomayor had seven majority opinions each; Barrett, Kavanaugh, and Gorsuch each
wrote six opinions; Jackson wrote five opinions. And, perhaps surprisingly, Alito wrote only four majority opinions, the same number that were
written per curiam. Together, the three liberal justices wrote twenty majority opinions while the conservative bloc wrote the remaining thirty-seven
signed opinions.

Roberts. As chief justice, Roberts has the prerogative to assign majority opinions when he is in the majority. The Court began to hand down opinions
earlier this term than it did in the 2022-2023 term, but not by much. No opinions were issued until January 23,2023, last term, an unusually long wait
for the Court's first opinion. However, this term, the Court handed down only one case in December 2023 and then waited until February 8, 2024, for

its next opinion.

Six of Roberts's eight opinions had a major impact on important areas of law. The first two involved federal laws concerning Native Americans and
Second Amendment rights. In both decisions (one with a 5—4 vote and one the other with an 8-1 vote), Roberts wrote for a majority that included the
Court's three liberal members. First, in two cases decided together, Becerra v. San Carlos Apache Tribe and Becerra v. Northern Arapaho Tribe, he
joined Gorsuch and the three liberal bloc justices to decide that the Indian Self-Determination and Education Assistance Act (ISDA) allows tribal
nations to administer their own health care programs and requires the Indian Health Service (IHS) to compensate the tribes for health care support
costs. Second, in United States v. Rahimi, the majority ruled that, despite Rahimi's claim of Second Amendment rights, when a court determines that
an individual who is subject to a restraining order is a credible threat to the physical safety of another person, that individual can be temporarily
disarmed. Both of these decisions leaned in the liberal direction, and Roberts had the support of the Court's three liberal justices. He also faced
dissents in each of these case from justices of the conservative bloc. The remaining cases he wrote saw strong and stinging dissents from a
combination of Kagan, Sotomayor, and Jackson.

The next two opinions Roberts wrote dealt significant blows to executive agency power. In Security and Exchange Commission v. Jarkesy, his opinion
severely limited the powers of administrative law judges. Specifically, when the Security and Exchange Commission (SEC) imposes civil penalties on
a defendant for securities fraud, it violates that individual's Seventh Amendment right to a trial by jury. One day later, Roberts leveled another blow to
agency power more generally. In the consolidated cases of Loper Bright Enterprises v. Raimondo and Relentless, Inc. v. Department of Commerce,
Roberts gutted the Chevron doctrine and made the Administrative Procedures Act (APA) impotent. Specifically, under the APA, federal courts must
use independent discretion when deciding whether a federal agency followed a congressional statute.

Roberts's last two cases protected the rights of those who took part in the Capitol riots on January 6, 2021, and provided strong immunity for sitting
and former presidents. In the former, Fischer v. United States, he said that the law under which many of the alleged rioters were prosecuted did not
apply to them. Rather, for the Court, the Sarbanes-Oxley Act, which bars obstruction of an official proceeding, applies only to evidence tampering,
which includes the destruction of records or documents. This ruling will make it much more difficult to continue such prosecutions. In the latter and
perhaps most important case, Trump v. United States, Roberts wrote that a former president has absolute immunity from criminal prosecution for
carrying out core constitutional powers and presumptive immunity from prosecution for official acts, but there is no immunity for unofficial acts.
Combining this case with the administrative law cases from the previous day, Roberts's opinion helped consolidate all executive power in the hands of
one person: the president of the United States.

Comnared to the 2022 term, Roberts was even more spare in writing separate opinions or in casting dissenting votes. In fact, he did not write a single
g opinion, and he wrote only one dissenting opinion, which was only two sentences long. He did not feel the need to say anything beyond
; with which he agreed and did not want to say much in opposition to those with which he did not agree.

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121552-3028750&type=toc&num=1&action=print&time=1732641528529& 3/7
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Thomas. In his thirty-third year on the Court, Thomas wrote seven majority opinions, several of which were high-profile cases. Thomas had the
opportunity to invoke the decision-making criterion to which he is a steadfast adherent—the doctrine of textualism. This is a method of statutory
interpretation that asserts a statute should be interpreted according to its plain meaning and not according to the intent of the legislature, the law's
statutory purpose, or its legislative history. Interestingly, this approach led Thomas to a fairly liberal outcome in a key case about a federal
administrative agency. His opinion in Consumer Financial Protection Bureau v. Community Financial Services Assn. was a 7-2 decision in which the
Court ruled that the funding mechanism for the Consumer Financial Protection Bureau (CFPB) complies with the Appropriations Clause. Here,
Thomas used textualism to side with the CFPB. He wrote in his majority opinion, "Under the Appropriations Clause, an appropriation is simply a law
that authorizes expenditures from a specified source of public money for designated purposes. The statute that provides the Bureau's funding meets
these requirements. We therefore conclude that the Bureau's funding mechanism does not violate the Appropriations Clause."

Thomas also used another of his usual decision-making criteria—history and tradition—in Vidal v. Elster. Thomas authored the opinion for a
unanimous Court that said the Lanham Act's names clause, which prohibits the registration of a mark that identifies a particular living individual
except by written consent, does not violate the First Amendment. Thomas wrote, "The Lanham Act's names clause has deep roots in our legal
tradition. Our courts have long recognized that trademarks containing names may be restricted." As a result, Thomas clarified, "This history and
tradition is sufficient to conclude that the names clause . . . is compatible with the First Amendment."

Finally, on the issue of gun rights, Thomas wrote the majority in one of the Court's most highly watched (and most controversial) cases, Garland v.
Cargill. Here, he wrote for a 6-3 split Court protecting the rights of gun owners to use bump stocks on their semiautomatic rifles. Using textual
analysis to assess what defines a weapon as a machine gun, Thomas highlighted that semiautomatic rifles with bump stocks do not discharge more
than one shot "by a single function of the trigger." More specifically, he wrote that each time a shooter fires such a rifle, that person must "release
pressure from the trigger and allow it to reset before reengaging the trigger for another shot." So adding a bump stock does not turn a rifle into a
machine gun. Rather, he clarified that bump stocks simply reduce the time between separate trigger functions, which enables the shooter to press the
trigger again quickly.Top of Form

Thomas was quite prolific in writing separate opinions during the 2023-2024 term. He wrote to concur in thirteen cases and issued five dissenting
opinions. Thus, he wrote the most concurrences during the term but was fourth in terms of the number of dissents he wrote. This is further evidence of
the strong position the conservative bloc took during the term. However, Thomas also wrote separate opinions not signed by any of his colleagues.
Many of his concurrences went unsigned, and he was the sole dissenter in two cases, the most of any justice this term.

Arguably, the most strongly worded dissent from Thomas came in United States v. Rahimi, in which he disagreed that an individual deemed by a
court to be a credible threat can be prohibited from possessing a firearm. In his dissent, he said that the federal government had not provided any
evidence that the ban on guns for people with protection orders against them due to domestic violence "is consistent with the Nation's historical
tradition of firearm regulation." Thomas explained that this case is not about states disarming individuals who threaten others. Rather, the question he
would have focused on is "whether the Government can strip the Second Amendment right of anyone subject to a protective order—even if he has
never been accused or convicted of a crime." He concluded, "It cannot."

Alito. During the 2023 term, Alito was a reliable anchor for the conservative bloc. His four majority opinions held together this bloc in one 5—4 and
three 6-3 decisions. While scholars and Court watchers have not said much about why he wrote so few opinions, one hypothesis is that his public
scandals upset the chief justice enough that Alito was punished with not being allowed to write as often. Even so, three of his opinions had a major
impact on the law.

In Alexander v. South Carolina State Conference of the NAACP, Alito wrote that in order to prove unconstitutional racial gerrymandering, a plaintiff
must demonstrate that race was the "predominant factor motivating the legislature's decision to place a significant number of voters within or without
a particular district." This means the plaintiff must prove that the state subordinated race-neutral districting criteria such as compactness, contiguity,
and core preservation to "racial considerations." The impact of this decision is such that it will be much harder for groups, especially racial minorities,
to prove that their voting power has been diminished due to gerrymandering.

Alito also led the six conservative justices in Thornell v. Jones to make it more difficult for criminal defendants to use an ineffective counsel
argument, especially during the sentencing phase of their trial. This case reinstated Jones's death sentence. Like the district court, he concluded that "
[m]ost of the mitigating evidence . . . was not new, and what was new would not carry much weight in Arizona courts." Thus, Alito focused on the
aggravating factors presented at trial, which he described as "extremely weighty." He also pointed out that this case involved not just one homicide
but three, including the death of a child. The murders were also motivated by a desire to steal a victim's gun collection, which added to the cruelty of
Jones's crimes.

Alito also wrote for a 5—4 majority in Campos-Chaves v. Garland, which made it more difficult for individuals facing deportation to challenge a
decision made when they were not at the removal hearing, even if they did not know about the hearing. Alito wrote that because each of the
noncitizens received valid notice for the hearings they missed, they are not eligible to challenge their removal in absentia based on their argument that
the notice was defective, according to federal law. He said that the plaintiffs' arguments hinge on whether they can prove that they "did not receive
notice," as federal law requires, "of the one [hearing] that matters." In terms of the specific case at hand, Alito said that the noncitizens Campos-
Chaves, Singh, and Mendez-Colin each received notice of the hearings they missed and at which they were issued removal orders. This makes them
ineligible to seek rescission of their in absentia removal orders on that basis.

Alito dissented ten times but wrote dissents in only four of those cases. The most prominent was in Moyle v. United States, a case involving whether
I#~ 7 near-complete ban on abortions conflicted with a federal law requiring hospitals to provide emergency medical care to all patients under the
'y Medical Treatment and Active Labor Act (EMTALA). Here, the Court chose to dismiss the case as improvidently granted. Alito
.. His dissent centered on the Supremacy Clause argument, specifically that the government's theory that EMTALA supersedes state law "is

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121552-3028750&type=toc&num=1&action=print&time=1732641528529&
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plainly unsound. Far from requiring hospitals to perform abortions, EMTALA's text unambiguously demands that Medicare-funded hospitals protect
the health of both a pregnant woman and her unborn child."

Gorsuch. In contrast to Alito, Gorsuch wrote six majority opinions for the Court, of which four were decided by either 6-3 or 5—4 votes and only two
were unanimous decisions. The split decisions were not all divided along ideological lines. For instance, in Erlinger v. United States, the Court ruled
on who (i.e., a jury or a judge) can decide what offenses should be considered when assessing whether someone falls under the Armed Career
Criminal Act (ACCA). Siding with a nonideological coalition that included Roberts, Thomas, Sotomayor, Kagan, and Barrett, Gorsuch wrote that
only a jury can decide whether a defendant's offenses were committed on the same or separate occasions and therefore whether they may fall under
the law in question. (In an equally interesting coalition, Alito, Kavanaugh, and Jackson dissented.)

The other three of Gorsuch's split majority opinions were also important in terms of law and policy. In combination with Roberts's decision that
overturned the Chevron doctrine, Gorsuch's 54 decision in Ohio v. Environmental Protection Agency made it more difficult for executive
administrative agencies to enforce laws passed by Congress. While this case did not change policy, per se, it did pause the enforcement of the EPA's
"good neighbor" provision, aimed to protect downwind states from air pollution from upwind states, until the D.C. Circuit Court of Appeals could
review the case and any further appeal to the Supreme Court was accepted and decided.

Another split-majority opinion authored by Gorsuch was the 5—4 decision in Harrington v. Purdue Pharma L.P. This case focused on the lawsuit
against Purdue Pharma and the Sackler family, who ran it, and whether the bankruptcy court should have accepted the bankruptcy settlement that
would have ensured no further lawsuits against any members of the family. Writing for a majority that was not split down ideological lines, Gorsuch
ruled that the bankruptcy code does not authorize a court to issue an order terminating any existing and potential claims against nondebtors (i.e., the
family) without the consent of the affected claimants. In short, Gorsuch rejected the settlement that protected the family.

Gorsuch's last split decision for the term was decided along ideological lines. In City of Grants Pass v. Johnson, the Court ruled that laws that ban
camping on public property and are enforced as a general policy against all people do not violate the Cruel and Unusual Punishment Clause of the
Eighth Amendment. This decision allowed cities to ban unhoused people from sleeping overnight in public places.

Behind the three liberal justices and Thomas, Gorsuch came in next with dissents in twelve cases but wrote an opinion in only six of those cases. He
also authored eleven concurring opinions to clarify or highlight points that the majority did not address.

Kavanaugh. In the 2023-2024 term, Kavanaugh authored six majority opinions, three of which were focused impactfully on mifepristone, federal tax
law, and elected officials taking bribes. In the first case, he wrote for a unanimous majority as the Court turned to reproductive rights for the first time
since Dobbs was decided in 2022. In the combined cases of Food and Drug Administration v. Alliance for Hippocratic Medicine and Danco
Laboratories, L.L.C.v. Alliance for Hippocratic Medicine, Kavanaugh wrote for a unanimous court that the plaintiffs lacked standing to challenge the
FDA's actions regarding the regulation of mifepristone, the drug used in medication abortion. Ultimately, the Court skirted the issue of whether there
is a constitutional right of access to abortion medications, but, for now, individuals who need these medications can, under federal law, still obtain
them.

Kavanaugh also wrote for a seven-member majority in Moore v. United States, which, while seemingly just a technical tax case, will have major
policy implications in the future. The Court ruled that the Mandatory Repatriation Tax (MRT) is constitutional under Article I and the Sixteenth
Amendment even if investors do not actually receive income earned when they invest in an American-controlled foreign corporation (CFC). In other
words, even if a taxpayer does not take dividends from a foreign investment, those funds can be taxed as long as the company invested in is majority-
owned by U.S. shareholders.

Last, for a 6-3 majority, Kavanaugh wrote in Snyder v United States that, while federal law makes it illegal for state and local officials to accept
bribes, it does not prohibit these officials from accepting gifts or rewards for actions they have already taken.

With just three dissenting votes in cases decided on the merits, Kavanaugh was the second most likely justice to join the majority, behind the chief
justice. Thus, he had fewer dissents than did Barrett and was well behind Thomas, Alito, and Gorsuch in disagreeing with the Court's majority.
Kavanaugh's strongest dissent came in the Harrington v. Purdue Pharma L.P. case in which he disagreed with the majority's decision to reject the
bankruptcy agreement that would have both paid out a massive settlement to victims of the opioid crisis and protected the Sackler family from facing
any future claims against them. This was a rare dissent with two members of the conservative block disagreeing with one another in quite strong
terms.

Barrett. Barrett wrote six majority decisions, three of which were unanimous. Her unanimous decisions focused on social media posts made by
public officials, on a case declared moot related to suits under the Americans with Disabilities Act, and on whether administrative and legislative
decisions can be considered a taking under the Fifth and Fourteenth Amendments.

The other three of Barrett's majorities were divided by a vote of 6-3, two of which cut the Court along its ideological divide. The third, however, was
a case in which Thomas, Alito, and Gorsuch dissented. In Murthy v Missouri, the majority ruled that states and individuals do not have standing to
sue executive branch officials who pressure social media platforms to censor speech in violation of the First Amendment. In other words, states and
individuals do not face any harm if government officials ask companies to keep misinformation off their platforms.

In the first 6-3 decision that fell on the ideological fault line (Department of State v. Muiioz), Barrett ruled that a U.S. citizen does not have a
fundamental liberty interest in having a noncitizen spouse admitted to the country. In her overall argument, Barrett said that there is no consistent
4 in the United States recognizing spousal immigration as an automatic right held by U.S. citizens.

\ Sarrett led the conservative majority in dealing another blow to the power of federal administrative agencies. In Corner Post, Inc. v. Board of
Governors, she held that the statute of limitations for claims challenging a federal agency action under the Administrative Procedure Act begins when
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the plaintiff is injured by final agency action. In essence, this ruling creates an almost unlimited statute of limitations, or none at all, because any time
a newly minted corporation, for example, believes it is being harmed by an agency regulation it can sue—even decades after the regulation in
question has been in effect.

Barrett dissented in five decisions, writing in just two of them. She also wrote eight concurring opinions and joined three others. Her most important
dissent came in Ohio v. Environmental Protection Agency, in which she took issue with Gorsuch's majority opinion to put on hold the EPA's "good
neighbor" provision to protect states from their neighbors' air pollution. She reasoned, to the contrary, that the majority's decision to block the
enforcement of the EPA's plan was "based on an underdeveloped theory that is unlikely to succeed on the merits." She questioned whether the
challengers also had a valid procedural reason to bring their lawsuit. Indeed, she said the EPA had given a sufficient explanation for its plan, stating
that the "EPA would have promulgated the same plan even if fewer States were covered."

Liberal Bloc

In the 2023-2024 term, the liberal bloc was outvoted in many important decisions. But, as in the 2022-2023 term, the three liberal justices (together
and sometimes individually) joined coalitions with their more conservative colleagues to reach some unexpectedly moderate- to liberal-leaning
decisions. In all, the three wrote a total of nineteen majority opinions in cases decided on the merits, or about a third of the Court's total. This
percentage is in keeping with the Court's norm that majority opinions should be, if possible, evenly distributed among the justices.

Sotomayor. Sotomayor's seven majority opinions included only one case decided by closely divided votes. The 6-3 decision in Wilkinson v. Garland
ruled that U.S. Courts of Appeals may review decisions made by immigration judges about whether noncitizens are eligible for cancellation of
removal under federal law. Gorsuch, Kavanaugh, and Barrett provided key supporting votes in Sotomayor's majority opinion.

Sotomayor led unanimous coalitions in her other six majority opinions. Most prominently, in National Rifle Association of America v. Vullo, she wrote
for a unanimous court to support free speech by barring state officials from pressuring private businesses to cut ties with the National Rifle
Association (NRA) because those officials do not agree with the political positions of the NRA. She also garnered a unanimous coalition in an
important criminal rights case, Mclntosh v. United States, that was a loss for criminal defendants. She said that a district court's failure to adhere to
Federal Rule of Criminal Procedure, which mandates the entry of a preliminary order for criminal forfeiture before sentencing, does not preclude a
judge from issuing forfeiture orders during sentencing.

Sotomayor tied Kagan in number of dissents this term, with eighteen. She wrote a dissent in seven of those cases. Perhaps her most strongly worded
dissent, which she announced from the bench, came in the presidential immunity case: Trump v. United States. Specifically, Sotomayor said the
majority decision "reshapes the institution of the Presidency." More to the point, she emphasized, "Whether described as presumptive or absolute,
under the majority's rule, a President's use of any official power for any purpose, even the most corrupt, is immune from prosecution. That is just as
bad as it sounds, and it is baseless." Indeed, she continued, "It makes a mockery of the principle, foundational to our Constitution and system of
Government, that no man is above the law."

Kagan. Kagan wrote majority opinions in eight cases, and these were often joined by one or more members of the Court's conservative bloc,
including Thomas, its most conservative justice. Of these, she wrote unanimous opinions in five cases, and the other three ended in 6-3 splits. The
first of these, Pulsifer v. United States, was a criminal rights case focusing on sentencing relief. Kagan ruled that to qualify for such relief under the
"safety valve" provision of federal law, a defendant must meet each of the three conditions outlined in the statute. This ruling makes it relatively
difficult for a defendant to obtain relief.

In two other cases, Kagan wrote for a six-person majority that included Roberts, Kavanaugh, and Barrett, along with Sotomayor and Jackson. In
Warner Chappell Music, Inc. v. Nealy, she wrote to protect the rights of copyright holders. Specifically, she held that the federal Copyright Act entitles
a copyright owner to obtain monetary relief for any timely infringement of copyright claim, regardless of when the infringement occurred. And in
Chiaverini v. City of Napoleon, writing for the same majority coalition, Kagan ruled that in order to claim malicious prosecution under 42 U. S. C.
§1983, a plaintiff must show that he or she was charged without probable cause and that this charge led to an unreasonable seizure of his or her
person, in violation of the Fourth Amendment.

Kagan tied with Sotomayor for the most dissenting votes, with eighteen, but she wrote in only three of those cases. She wrote a strongly worded
dissent for Loper Bright Enterprises v. Raimondo, Secretary of Commerce and Relentless, Inc. v. Department of Commerce, in which the Court
overturned the Chevron doctrine. Her dissent stated that Congress often enacts regulatory laws that contain ambiguities and gaps, which agencies
must then interpret. The question is this: "Who decides which of the possible readings should govern?" In her view, the answer has generally been the
agency. She also dissented from the Court's gerrymandering decision in Alexander v. South Carolina State Conference of the NAACP. She said that
the Court had ignored the evidence presented in trial. More specifically, she pointed out that instead of giving the district court's view of the evidence
"significant deference" as required by the clear error review, the majority changed this standard by presuming that the legislature acted in good faith
and by treating any "possibility" that favors the state as "dispositive."

Jackson. The Court's most liberal, and newest, justice wrote only five majority opinions during the 2023-2024 term. Two of these opinions were
unanimous while the other three had various splits. The key unanimous decision she handed down was in Coinbase, Inc. v. Suski. Here, she held that
when parties are subject to two agreements —one that delegates disputes to arbitration and another that either explicitly or implicitly assigns such
disputes to the courts—a judicial determination is necessary to establish which agreement should prevail.

Perhaps the most controversial of these split decisions, Rudisill v. McDonough, had major implications for members of the armed services.
4 \lly, Jackson wrote for the majority that servicemembers who have accrued educational benefits under both the Montgomery GI Bill and the
GI Bill through separate periods of service are entitled to utilize benefits from either program, in any sequence, up to a maximum aggregate
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limit of forty-eight months, as stipulated by statute. In other words, this decision makes it easier for servicemembers to use these two bills to obtain a
college education or a graduate degree.

Beyond her majorities, Jackson wrote twelve concurrences, the most of any justice this term, along with eight dissents. Several of her dissents are
notable.

In Snyder v United States, Jackson wrote a strongly worded dissent to state that Kavanaugh's majority opinion makes it easier for local and state
officials to accept bribes to make particular policy decisions. She concluded by saying that "the real cases in which the Government has invoked this
law involve exactly the type of palm greasing that the statute plainly covers and that one might reasonably expect Congress to care about when
targeting graft in state, local, and tribal governments. After today, however, the ability of the Federal Government to prosecute such obviously
wrongful conduct is left in doubt."

Further, in Corner Post, Inc. v. Board of Governors, Jackson dissented from the Court's holding that the statute of limitations for claims challenging a
federal agency action under the Administrative Procedure Act (APA) begins when the plaintiff is injured by final agency action. She wrote that the
majority's "baseless conclusion means that there is effectively no longer any limitations period for lawsuits that challenge agency regulations on their
face." She stressed that "even the most well-settled agency regulations can be placed on the chopping block." As she wrote, "Any established
government regulation about any issue—say, workplace safety, toxic waste, or consumer protection—can now be attacked by any new regulated
entity within six years of the entity's formation."

Per curiam opinions

In addition to the fifty-seven signed majority opinions, the Court issued unsigned opinions in four cases. Two of these were unanimous, one was an 8—
1 decision, with only Thomas dissenting, and one was a 63 decision. The 63 decision in Moyle v. United States, the second abortion case before the
Court this term, was probably the most controversial of the per curiam opinions. Indeed, when the opinion held that the case was granted by mistake
and therefore "dismissed as improvidently granted," three justices dissented.

Beyond the abortion case, the Court issued an unsigned opinion in Trump v. Anderson. In it, the Court ruled that states are not empowered to enforce
section 3 of the Fourteenth Amendment, which excludes people who have engaged in insurrection from holding federal office.

Third, in O'Connor-Ratcliff v. Garnier (a case decided along with Lindke v. Freed, for which Barrett wrote the opinion), the Court ruled to vacate the
judgment of the Ninth Circuit and send the case back for reconsideration because the approach the lower court applied in this case was different from
the one the Court elaborated in Lindke v. Freed (2024).

Finally, in Gonzalez v. Trevino, the Court ruled that the Fifth Circuit Court of Appeals did not properly apply the exception to the no-probable-cause
rule set out in Nieves v. Bartlett (2019), which allows evidence of comparable crimes even if those comparisons are not explicit.
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The Supreme Court's October 2023 term demonstrated the justices' willingness to seek some consensus (although much less so than in the previous
term), even in contentious and salient cases. However, the 2023 term revealed the continued, and clearly renewed, strength of a conservative 63
majority in headline-grabbing, law-altering, highly conservative decisions that were also legally and politically salient. They particularly showcased
this power in a series of administrative law cases, in consolidating power in the hands of the president of the United States, and in making it much
harder for citizens to challenge state led gerrymandering efforts.

Specifically, there were clear, notable victories for the conservative coalition, such as decisions on presidential immunity in Trump v. United States,
the Chevron doctrine in Loper Bright Enterprises v. Raimondo, bump stocks and the Second Amendment in Garland v. Cargill, and racial
gerrymandering in Alexander v. South Carolina State Conference of the NAACP, the broader narrative and data also show this conservative
inclination.

The quantitative data support the argument that there was less consensus during the 2023-2024 term. Indeed, the percentage of cases in which all the
justices agreed decreased significantly, from with almost 50 percent during the 2022-2023 term to 44 percent in the 2023-2024 term. This suggests
that, while there was still some effort to find common ground, it was not as easy during the current term. Also in contrast to the previous term, which
saw just 19 percent of the cases decided by a 6-3 majority, this term saw the percentage of 6-3 cases double to almost 38 percent, with twelve of
these decisions split along conventional ideological lines.

However, some surprising instances of unanimity did occur, including in Trump v. Anderson, in which the Court ruled that a state may not keep a
candidate off the state ballot because that state determined the candidate violated the insurrection clause of the Fourteenth Amendment. Another
important unanimous decision came in National Rifle Association of America v. Vullo, in which the Court said state officials may not pressure private
businesses to cut ties with the National Rifle Association (NRA) because those officials do not agree with the political position of the NRA. Finally, a
unanimous Court ruled in the combined cases Food and Drug Administration v. Alliance for Hippocratic Medicine and Danco Laboratories, L.L.C. v.
Alliance for Hippocratic Medicine that the plaintiffs lack standing to challenge the Food and Drug Administration's actions regarding the regulation of
the abortion drug mifepristone. This was the first abortion case on which the justices ruled since Dobbs overruled Roe in 2022.

Roberts's approach, which, over his almost two decades as chief, has often been characterized by incrementalism and concern for the Court's
legitimacy, appears to have changed during the 2023-2024 term. Roberts was a much more solidly conservative vote than in 2021 or 2022. He was in
the majority in divided cases with signed opinions 94 percent of the time, which, with the support of (mostly) his conservative colleagues, helped him
tack the Court well to the right in many areas of the law. This marked turn to the right has had a key effect on the Court's legitimacy —especially when
combined with the ethical issues it has faced over the past several terms.

Another piece of evidence that the 2023 term was much more conservative than the last is the behavior of the Court's two most conservative justices.
During the 2022-2023 term, many Court watchers were surprised that Thomas and Alito dissented the most. That was not the case this term. Indeed,
Thomas tied Gorsuch for fourth, dissenting in twelve split decisions overall, while Alito was sixth with ten dissents (see Table 1-3). In contrast, and
probably much more expected than what took place last term, is that the liberals dominated in dissents. Jackson had the third most dissents with
sixteen and Kagan and Sotomayor tied for first with eighteen dissents each.

In terms of divided decisions, the liberal justices were in the majority about 70 percent of the time, compared to between 80 and 85 percent for the
conservative justices.

Interesting alliances also continued during the 2023 term. Roberts sided with Kagan and Sotomayor, both liberals, about 71 percent of the time, which
is a major jump up from the previous term. Similarly, Kavanaugh, who aligned with his conservative colleagues Thomas and Gorsuch in 78 percent
and 75 percent of cases, respectively, aligned with Biden appointee Jackson about 71 percent of the time.

Despite the much more conservative turn with its strong 6-3 ideological split, the Court did not declare any laws unconstitutional and only overturned
only a single precedent (Table 2—1). As to the latter, the Court made the highly conservative decision to overturn the controlling case for
i ations of the Administrative Procedure Act (APA) in Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. (1984). This, even in

f the two victories for former president Trump, may be the defining moment of the 2023 term.

Table 2-1: Reversals of Earlier Rulings, 2023-2024 Term
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The Supreme Court issued one ruling in two cases during the 2023-2024 term that explicitly overruled previous rulings by the Court. Although
counts vary, the ruling brought the number of such reversals by the Roberts Court to twenty-three in nineteen terms, still a lower rate than the rates for
the Burger and Rehnquist courts. Through history, the Court has reversed prior decisions at least 248 times.

New Decision Old Decision New Holding

Loper Bright Enterprises v. Chevron U.S.A., Inc. v. Natural Under the Administrative Procedure Act (APA), federal courts must
Raimondo / Relentless, Inc. v. Resources Defense Council, use independent discretion when deciding whether a federal agency
Department of Commerce Inc. (1984) followed a congressional statute.

In the end, the 2023 term was groundbreaking in terms of the extensive power it took from executive administrative agencies but gave to the president
and to the federal judiciary, and each of these decisions was decided by a vote of 6-3 along ideological lines. This rightward movement may continue
into the 2024-2025 term, which already features a mix of high-profile cases, including those about the power of states to ban gender-affirming care,
whether weapons kits to build firearms fall under the Second Amendment, and the applicability to retirees of rights covered under the Americans with
Disabilities Act (ADA)

Business Law

During the 2023 term, cases involving business law seemed to indicate some semblance of consensus, since seven of the ten business-related cases
were decided by a unanimous Court. Also, in the three nonunanimous cases, the coalitions were not the typical 6-3 ideological split. At least two of
the unanimous decisions had a clearly liberal bent despite being written by two of the Court's more conservative justices.

Consider first, Department of Agriculture Rural Development Rural Housing v. Kirtz, which focused on whether consumers may sue a federal agency
for violating the terms of the Fair Credit Reporting Act (FCRA). In an opinion written by Gorsuch, the Court unanimously said they could. Gorsuch
explained that the "Executive Branch may question the wisdom of holding federal agencies accountable for their violations of the [FRCA]" but a
"consumer may sue 'any' federal agency for defying the law's terms."

In another case that was a clear loss for corporate America (which has generally found a strong ally in the Roberts Court), Thomas wrote for a
unanimous Court that the proceeds of a life insurance policy, taken out by a closely held corporation on a shareholder to facilitate the redemption of
the holder's stock, is not a liability that decreases the value of the shares. As Thomas explained in Connelly v. United States, "[E]very arrangement has
its own drawbacks" and "its own tax consequences." Since the arrangement the brothers chose "meant that . . . [the corporation] would receive the
proceeds and thereby increase the value of Michael's shares," the surviving brother must be taxed on that increased value.

In more highly contested business cases, the Court still reached liberal outcomes that were not split on ideological lines. In Warner Chappell Music,
Inc. v. Nealy, Justice Kagan wrote for a 6-3 majority (with Thomas, Alito, and Gorsuch dissenting) that the Copyright Act entitles a copyright owner
to obtain monetary relief for any timely infringement of copyright claim, regardless of when the infringement occurred. The reason, according to
Kagan, is that the plain text of the Copyright Act does not impose a separate three-year limit on recovering damages from the date of the
infringement. In particular, she pointed to the provision of the law that said, "No civil action shall be maintained under the provisions of this title
unless it is commenced within three years after the claim accrued." Gorsuch did not necessarily disagree with the decision but dissented and explained
that the Court should not have even decided the case because the majority answered a question that was not presented by the parties in the case.

Even the most highly contested business law case of the term, Harrington v. Purdue Pharma, L.P., concerning the settlement in the main lawsuit
against the pharmaceutical industry for its role in the opioid crisis, was not decided along liberal-conservative ideological lines, and the outcome was
unclear. Here, writing for a five-member majority, Gorsuch ruled that the bankruptcy code does not authorize a court to issue an order terminating any
existing or potential claims against nondebtors without the consent of the affected claimants. The owners of Purdue Pharma, the Sackler family, were
essentially seeking immunity from claims, including those for wrongful death and fraud, without fully compensating the victims or exposing all their
assets to the bankruptcy process. He stressed that the bankruptcy system is designed to solve collective-action problems and distribute a debtor's
assets equitably among all creditors, not to provide a shield for nondebtors who wish to avoid liability.

Kavanaugh, joined by Roberts, Sotomayor, and Kagan, disagreed. Kavanaugh wrote that the bankruptcy code does allow for the type of nondebtor
release proposed by Purdue and the Sacklers. He contended that the majority's interpretation unduly restricts the flexibility of bankruptcy courts to
craft comprehensive solutions to complex, large-scale liabilities. Kavanaugh emphasized that the reorganization plan, including the Sacklers'
contribution, was a fair and necessary resolution to the massive litigation facing Purdue.

Criminal Law

The Court's criminal law decisions in the 2023 term were more conservative in tone than they were during its 2022 term, even when some of its more
liberal justices joined with the majority. And, unlike in the 2022 term, the conservative wing of the Court flexed its muscles. But

there was one unanimous decision that increased protections for the criminally accused.

The highest profile criminal case this term was Garland v. Cargill, which dealt with whether the federal government may criminalize using bump
stocks on semiautomatic weapons to make them machine guns, essentially. The six conservative justices said that it cannot. Writing for the majority,
Thomas wrote that semiautomatic rifles that are equipped with bump stocks are not machine guns, which are generally prohibited under federal law.
M- -necifically, he explained that semiautomatic rifles with bump stocks do not discharge more than one shot "by a single function of the trigger."
ns that each time a shooter fires such a rifle, that person must "release pressure from the trigger and allow it to reset before reengaging the
r another shot." Thus, adding a bump stock does not turn a rifle into a machine gun. Rather, according to the majority, bump stocks simply
rew..——the time between separate trigger functions, which enables the shooter to press the trigger again quickly.
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Sotomayor dissented and pointed out that the key issue lies in the capability of these rifles to discharge multiple shots with a single trigger pull,
which, with the proper pressure on the bump stock, can be done. She contended that Congress originally aimed to restrict access to machine guns
because these weapons eliminated the need for rapid manual trigger pulls to achieve continuous firing. She suggested that bump stocks serve this
purpose by enabling a shooter to achieve a firing rate ranging from 400 to 800 rounds per minute. More specifically, Sotomayor said the majority
departed from the plain meaning, both historically and presently, of Congress's intent to regulate machine guns. The result, she said, is that gun users
and manufacturers will be able to bypass federal law that was meant to ban machine guns.

In terms of rights associated with criminal trials, the Court made it more difficult for those accused of crimes to prove they had ineffective counsel.
The 6-3 conservative majority ruled in Thornell v. Jones that in order to win a Sixth Amendment claim that the right to effective legal representation
during the sentencing phase of a trial was violated, defendants must prove their counsel provided a deficient performance that prejudiced the ruling
against them. Alito argued that this deficiency was not proved because "[m]ost of the mitigating evidence . . . was not new, and what was new would
not carry much weight in Arizona courts." Thus, Alito focused on the aggravating factors presented at trial, which were "extremely weighty," so he
reinstated Jones's death sentence. This ruling was a serious blow to defendants' rights.

And in Brown v. United States, a 63 majority that included Sotomayor but not Gorsuch, the Court ruled that a state drug conviction qualifies as a
predicate offense under the Armed Career Criminal Act (ACCA) if the substance involved in the conviction was included on the federal schedules at
the time the conviction occurred. Writing for the majority, Alito reasoned that the plain language of federal law indicates subsequent changes to
federal law do not alter the fact that the defendant was convicted of and sentenced for a drug offense under the law at the time of conviction. In other
words, a change in a federal drug schedule does not alter the fact that an offense under the Controlled Substances Act is a serious drug offense.

In dissent, Jackson took issue with the majority's use of federal drug schedules in effect at the time of a defendant's prior state drug conviction when
determining the applicability of the fifteen-year mandatory minimum under the ACCA. She stated that courts should actually apply the drug schedules
in effect at the time of the offense that triggers ACCA's potential application, arguing, in response to Alito, that precedent and the plain language of
the statute should lead to the opposite outcome —a ruling in favor of Brown.

Despite the clear move to the right in the main criminal law cases, the justices did unanimously agree to protect the rights of the criminally accused in
an important way. In McElrath v. Georgia, the justices ruled that the Fifth Amendment's Double Jeopardy Clause forbids subjecting a defendant to a
second trial for a crime if a jury has previously found that defendant not guilty by reason of insanity for that same offense. Jackson wrote in her
majority opinion that it was a long-standing principle that a verdict of acquittal marks the definitive end of a defendant's jeopardy and serves as a legal
barrier against subsequent prosecution for the same offense. Moving on to define an acquittal, Jackson described it as "any ruling that the
prosecution's proof is insufficient to establish criminal liability for an offense." Alito wrote a short concurring opinion to clarify that the Court's
decision in this case does not bar, as Double Jeopardy, a judge from sending a case back to the jury that has issued inconsistent verdicts.

Individual Rights

Individual liberties also saw wins on both sides of the ideological divide, although the Court did not focus as much of its 2023 term docket on this
area of law as it had in previous terms. It also did not decide any cases based on the First Amendment religion clauses. In decisions on individual
liberties in several major areas, including voting rights, freedom of speech, and reproductive freedom, the Court issued strong conservative opinions.

Voting Rights and Election Law

During this term, the Court issued only two election-related opinions. One was a landmark conservative ruling that made it easier for states to
gerrymander districts for House elections. The other could be interpreted as a liberal decision because it allowed a presidential candidate who was
accused with inciting an attack on the U.S. Capitol to appear on the ballot in the state of Colorado.

In Alexander v. South Carolina State Conference of the NAACP, by a 6-3 vote along ideological lines, the Court ruled that the district court was
mistaken in its finding that race was the main factor in creating South Carolina's first congressional district. Thus, the Court reversed its prior
decisions on racial gerrymandering and vote dilution. This case came to the Court when, after the 2020 Census, South Carolina's Republican-
controlled legislature created a new congressional map that moved tens of thousands of Black voters to a different district, making the first
congressional district reliably Republican. The South Carolina State Conference of the NAACP sued, and a three-judge panel in the District Court for
the District of South Carolina ruled that the district was an unconstitutional racial gerrymander. The legislature, led by the president of the state
senate, Thomas Alexander, appealed to the Supreme Court, arguing that the map was a political gerrymander, which is legal, rather than a racial
gerrymander, which is illegal, and that this redistricting just happened to have a racial impact.

Alito wrote the opinion for the Court and said that to prove unconstitutional racial gerrymandering, a plaintiff must show that race was the
"predominant factor motivating the legislature's decision to place a significant number of voters within or without a particular district." This means
the plaintiff must prove that the state "'subordinated' race-neutral districting criteria such as compactness, contiguity, and core preservation to 'racial
considerations." Racial considerations "predominate when '[r]ace was the criterion that, in the State's view, could not be compromised' in drawing
district lines."

However, Alito continued by noting that when partisanship and race correlate, a constitutionally permissible partisan gerrymandered map can look

very similar to a racially gerrymandered map. In such a case, district courts must presume that legislatures acted in good faith when drawing a

districting map. In explaining why, Alito said that "inferring bad faith based on the racial effects of a political gerrymander in a jurisdiction in which

race and partisan preference are very closely correlated" would allow litigants and courts to circumvent the Supreme Court's decision in Rucho v.

C 2 Cause (2019). That decision held that federal courts should not consider claims of partisan gerrymandering because litigants could simply
ie" their claims that legislatures relied too heavily on partisanship as contentions that the legislatures relied too much on race.
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In terms of the specific facts in this case, Alito said the plaintiffs provided no direct evidence that the gerrymander was racial in nature. According to
the Court, the four experts' reports the plaintiffs presented, and on which the district court relied, "are flawed because they 'ignored certain traditional
districting criteria' such as geographical constraints and the legislature's partisan interests." Additionally, Alito said the plaintiffs failed to provide a
substitute map that shows how the state "'could have achieved its legitimate political objectives' . . . while producing 'significantly greater racial
balance."

Given that the Court has said it cannot hear cases involving partisan gerrymandering because they are political questions, the ruling in this case will
make it difficult to prove that gerrymandering is based on race, especially in the southeastern part of the United States. Ultimately, this ruling will
prove detrimental to Democratic candidates.

The other voting rights case decided this term, Trump v. Anderson, could be considered a liberal ruling because it increased the rights of presidential
candidates. Specifically, states now cannot stop candidates' names from appearing on their ballots under section 3 of the Fourteenth Amendment,
which excludes people who have engaged in insurrection from holding federal office. This case came to the Court when six voters from Colorado,
including former state Senate majority leader Norma Anderson, initiated a legal challenge in Colorado state court to prevent former president Trump
from appearing on the state's primary ballot. The basis of their argument was section 3 of the Fourteenth Amendment of the U.S. Constitution: "No
person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a
member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged
in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof."

The petitioners contended that Trump, having taken the presidential oath in January 2017, disqualified himself from holding office again by allegedly
inciting an attack on the U.S. Capitol on January 6, 2021, during the certification of the Electoral College vote, an act they labeled as insurrection.
Because he was disqualified from holding office, the voters argued that he should be denied access to the state's primary ballot.

In a per curiam opinion, the Court held that it is Congress's responsibility, not that of the states, to enforce section 3 of the Fourteenth Amendment.
This interpretation was supported by section 5 of the same amendment, which authorizes Congress to enact legislation to enforce the provisions of the
Fourteenth Amendment. Quoting one of the senators instrumental to the Fourteenth Amendment's passage during the debates over the passage of
section 5, the Court wrote that section 5 "casts upon Congress the responsibility of seeing to it, for the future, that all the sections of the amendment
are carried out in good faith."

Freedom of Speech

The Court decided six freedom of speech cases, five of which were unanimous, although in one instance, two cases were consolidated —NetChoice,
LLC v. Paxton and Moody v. NetChoice, LLC—and in another, an early ruling (in Lindke v. Freed) nullified the lower court's decision in O'Connor-
Ratcliff v. Garnier. The only controversial case, decided by a vote of 6-3, was Murthy v. Missouri, with the three most conservative justices —
Thomas, Alito, and Gorsuch—dissenting.

Murthy dealt with the issue of state officials who were alleged to have pressured social media platforms to limit harmful or illegal content about
topics such as terrorism and human trafficking. The Court ruled that the states and individuals who had sued did not have standing. In her majority
opinion, Barrett highlighted the absence of any "concrete link" between the restrictions the plaintiffs complained about and the actions of government
officials. In other words, for the majority, there was no way for the states or individuals to prove that their right to freedom of speech was taken away
because the administration had contact with social media companies to encourage them to act in a specific way. This decision was relatively
conservative, in the conventional definition, because it ruled in favor of government regulation rather than an individual's liberty of speech.

In a similar case, with slightly different facts, the Court came down on the side of increasing freedom of speech. The Court ruled for the NRA in the
National Rifle Association of America v. Vullo, deciding that state officials may not pressure private businesses to cut ties with the NRA because those
officials do not agree with the political position of that association. More specifically, the NRA alleged that Maria Vullo, the former head of the New
York Department of Financial Services, told insurance company executives that she intended to use the power of the Department of Financial
Services (DFS) to combat gun availability and to weaken the NRA. The association alleged that she indicated she would be less likely to pursue
regulatory action against insurers that did not maintain ties with the NRA. Vullo followed up with regulatory guidance and a press release urging
companies not to do business with the NRA. Subsequently, some insurance companies, including MetLife, cut ties with the NRA. As a result, the
NRA sued Vullo, DFS, and the governor of New York.

The Court emphasized that Vullo could not use her power as the head of the DFS to "threaten enforcement actions" against regulated entities that
would "punish or suppress the NRA's gun-promotion advocacy." More specifically, according to Sotomayor, the NRA was correct in its allegation that
Vullo clearly engaged in conduct that was meant to suppress its freedom of speech. This was a major victory for the NRA and also for free speech,
more generally.

The other unanimous rulings came down on the side of freedom of speech as well. Two lawsuits came before the Court; each was filed to protect the
rights of constituents to be able to criticize officials who represent them. In Lindke, the Court ruled that a government official's social media posts can
be considered as representing the government only if the official had the authority to speak on behalf of the government and was exercising that
authority at the time of creating the social media post in question.

The specific details are as follows. James Freed had a private Facebook page that he used to connect with family and friends. As his network
4 1, surpassing Facebook's 5,000-friend limit, Freed converted his profile into a "page." Unlike a profile, a page allows for unlimited
3" in lieu of friends and is publicly accessible. That is, anyone can "follow" a "page." Freed categorized his page as belonging to a "public
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In 2014, upon being appointed city manager for Port Huron, Michigan, Freed updated his Facebook page to reflect this title. He proceeded to use the
platform to share personal updates about himself and his family, but he also provided professional updates regarding directives and policies he
implemented in his official capacity as city manager.

When Kevin Lindke came across Freed's page, he posted comments and criticism that expressed his disapproval of Freed's handling of the COVID
pandemic. Freed subsequently deleted Lindke's comments and ultimately "blocked" him from the page, which meant Lindke could no longer
comment.

When the case arrived at the Court, the justices unanimously ruled that if an official uses a social media page to speak on behalf of the state (i.e., the
government) and has the actual authority to do so, then constituents must be able to comment on those posts without having them deleted. The Court
also decided that the lower court should apply this Lindke ruling in a related case, O'Connor-Ratcliff v. Garnier, which involved school trustees
Michelle O'Connor-Ratcliff and T. J. Zane blocking the comments of Christopher and Kimberly Garnier, parents of children attending schools under
their trusteeship. The Court sent that case back to the lower court to apply the Lindke test to the specific case facts.

Two other cases concerning the content control of social media platforms, cases consolidated under Moody v. NetChoice, LLC, were also sent back to
the lower courts. These cases, from Texas and Florida, involved state laws that made it illegal for social media platforms such as Meta and X to

censor any content placed on them. The Court ruled that the respective circuit courts had not properly considered the First Amendment implications of
these laws, especially as they relate to curtailing social media platforms' "editorial choices."

Overall, the Roberts Court continued its friendly view of freedom of speech during the 2023 term. This trend is unlikely to change in the near future.
Indeed, if the Republicans win the presidency in 2024 then any open seats will be replaced with conservative nominees. Further, if the Democrats win
the presidency, it is unlikely any of the conservative justices will voluntarily leave the bench.

Reproductive Rights

After indicating that Dobbs v. Jackson Women's Health Organization (2022) would be its final word on abortion rights, the Court took up two cases
on this issue during the 2023 term. In both cases, the Court failed to reach the merits of the case. Rather, it ruled on technical grounds and sent both
back to the lower courts. In two combined cases consolidated under Food and Drug Administration v. Alliance for Hippocratic Medicine, the justices
ruled unanimously that the plaintiffs originally bringing the case against the FDA lack standing to challenge the FDA's actions regarding the
regulation of mifepristone, the drug used in medication abortion.

Writing for the majority, Kavanaugh rejected the challengers' argument that the FDA's relaxed regulation of mifepristone injures them because they
are morally opposed to mifepristone being prescribed for abortions. He first laid out the challenger's specific argument that, although they are not
required to prescribe mifepristone themselves, they could be required to provide emergency treatment to women who have obtained the drug from
other health care providers and then suffer complications. It is this combination of events that led the doctors and medical association to sue.

As to this position, Kavanaugh emphasized that, because federal laws "definitively protect doctors from being required to perform abortions or to
provide other treatment that violates their consciences," the doctors in question have not shown that they are directly harmed by other doctors
prescribing this drug. More to the point, on the issue of whether the doctors have the right to sue, he said, "By requiring the plaintiff to show an injury
in fact, Article III standing screens out plaintiffs who might have only a general legal, moral, ideological, or policy objection to a particular
government action."

More broadly, Kavanaugh dismissed the doctors' contention that treating patients who suffer complications would injure them by diverting resources
they could use for other patients and by increasing their insurance costs due to the administration of this specific drug. Rather, he said that the link
between the FDA's actions and these potential injuries "is too speculative or otherwise too attenuated to establish standing."

Finally, Kavanaugh rejected the suggestion that the challengers "must have standing because if these plaintiffs do not have standing, then it may be
that no one would have standing to challenge FDA's 2016 and 2021 actions." In response, he noted, "it is not clear that no one else would have
standing to challenge FDA's relaxed regulation of mifepristone." However, even if no one else would have standing, he said that this does not mean
the current challengers must have standing. Instead, Kavanaugh concluded, "Rather, some issues may be left to the political and democratic
processes: The Framers of the Constitution did not 'set up something in the nature of an Athenian democracy or a New England town meeting to
oversee the conduct of the National Government by means of lawsuits in federal courts."

Whereas the FDA case was decided unanimously, Moyle v. United States was a 63 decision. Here, the Court had initially taken up the case to
determine whether Idaho's strict ban on all abortions except to save the life of the mother contradicted the federal law known as the Emergency
Medical Treatment and Active Labor Act (EMTALA), which said hospitals receiving Medicare must provide emergency treatment to pregnant women
if there is a medical emergency even if their lives are not in danger. However, the majority dismissed the case as improvidently granted, saying that it
had chosen to decide the case by mistake. As such, the Court left the injunction in place that temporarily halts the Idaho law from going into effect
and sent the case back to the lower courts.

Alito wrote a dissenting opinion in which he countered the Supremacy Clause argument. Specifically, he said the government's theory that EMTALA
supersedes state law "is plainly unsound. Far from requiring hospitals to perform abortions, EMTALA's text unambiguously demands that Medicare-
funded hospitals protect the health of both a pregnant woman and her unborn child."

I ‘eration Law

t issued two decisions concerning immigration law, both of which limited the rights of immigrants and their family members. One of these
a. S was made by a 6-3 majority along ideological lines, and the second was a 5—4 decision in which Gorsuch joined the three liberal justices in
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dissent.

In the first case, Department of State v. Mufioz, Barrett wrote for the majority in deciding that a U.S. citizen does not have a fundamental liberty
interest in having a noncitizen spouse admitted to the country. Barrett raised several points to support this argument. First, she said that under U.S.
immigration law, "the doctrine of consular nonreviewability" says that decisions by executive officers regarding the admission or exclusion of
noncitizens are typically final and not subject to judicial review. Barrett noted that this principle was established in cases such as United States ex rel.
Knauff v. Shaughnessy (1950). However, she also said that there are exceptions to this rule in which the denial of a visa implicates the constitutional
rights of a citizen.

Further, Barrett pointed out that in Kerry v. Din (2015), the Court outlined criteria for evaluating exceptions. Specifically, there must be a "facially
legitimate and bona fide reason" for visa denials. Barrett also made clear that Mufioz cannot directly invoke this exception herself because, unlike
rights subject to strict scrutiny, Mufioz's claim faces a higher standard of judicial scrutiny due to the historical discretion vested in the government
over immigration matters. In the end, Barret held that there is no consistent tradition recognizing spousal immigration as an automatic right held by
citizens.

While Gorsuch wrote an opinion concurring with the decision in Mufioz (despite the fact that he thought the case was moot), he disagreed with the
majority in Campos-Chaves v. Garland. The Court ruled that when individuals who entered the United States illegally receive adequate notice of a
removal hearing that they missed, during which they were ordered to leave the United States, they are unable to challenge the validity of their in
absentia removal orders on grounds of defective notice. Specifically, writing for the majority, Alito noted that, because each of the noncitizens in this
case received valid notice for the hearings they missed, they are not eligible to challenge their removal in absentia based on their argument that the
notice was defective according to federal law. He said that each of these cases hinge on whether the petitioners can prove that they "did not receive
notice" as federal law requires.

Federal Government

The Court made two key moves concerning the power of the federal government during the 2023 term. First, the justices took substantial power away
from federal administrative agencies. But, on the last day of the term, they also seemed to consolidate power in the head of the executive branch by
indicating presidents have, for the most part, absolute immunity from prosecution for their official acts. We turn first to the former.

In Loper Bright Enterprises v. Raimondo, Secretary of Commerce, the six-justice majority overturned the forty-year-old Chevron doctrine. This
doctrine, created by the Supreme Court in 1984, says that, in administrative law cases, federal judges should defer to the expertise of the agencies
when there is a question about the interpretation of a congressional statute implicating the reach of the agency. In recent Court terms, the Court has
hinted it would overturn Chevron and finally did so in Loper.

Writing for the majority, Roberts said that Chevron deference is inconsistent with the Administrative Procedure Act (APA), a federal law that sets out
the procedures federal agencies must follow and instructions for federal courts to use when reviewing actions by those agencies. The APA, Roberts
noted, directs courts to "decide legal questions by applying their own judgment." Thus, it "makes clear that agency interpretations of statutes—like
agency interpretations of the Constitution—are not entitled to deference." Roberts concluded, "Under the APA, it thus 'remains the responsibility of
the court to decide whether the law means what the agency says." More specifically, he said that any suggestion that agencies, rather than courts, are
better suited to determine what ambiguities in a federal law might mean is wrong. For him, even when ambiguities involve technical or scientific
questions that fall within an agency's area of expertise, "Congress expects courts to handle technical statutory questions."

Roberts was clear that even if courts should not defer to an agency's interpretation of an ambiguous statute that it administers, it can consider that
interpretation when it falls within the agency's purview. To support this point, he cited the doctrine known as the Skidmore deference (Skidmore v.
Swift and Co. [1944]). Allowing courts to rule in this way is "the only way to 'ensure that the law will not merely change erratically, but will develop
in a principled and intelligible fashion." Thus, the only thing for the Court to do "is . . . to leave Chevron behind."

In dissent, Kagan said that Congress often enacts regulatory laws that contain ambiguities and gaps, which agencies must then interpret. The question,
as she framed it, is this: "Who decides which of the possible readings should govern?" The answer since Chevron was decided has generally been
"that the choice should usually fall to the agencies." As an example of the need for such deference, she contemplated an ambiguity in the Endangered
Species Act concerning what constituted a "distinct" species, and she asked, "But wouldn't the Fish and Wildlife Service, with all its specialized
expertise, do a better job of the task—of saying what, in the context of species protection, the open-ended term 'distinct' means?"

By overruling the Chevron doctrine, Kagan concluded, the Court gave a "jolt to the legal system." More generally, Kagan said the majority's decision
was simply a judicial power grab. She lamented that by overruling Chevron "[i]n one fell swoop, the majority today gives itself exclusive power over
every open issue—no matter how expertise-driven or policy-laden—involving the meaning of regulatory law."

In a case decided days before Loper, the Court also limited the powers of the Environmental Protection Agency (EPA). This case (Ohio v.
Environmental Protection Agency) involved the Clean Air Act's "good neighbor" provision that was designed to tackle transboundary ozone pollution,
which can worsen health issues such as asthma, bronchitis, and emphysema. The plan also targeted other sources of ozone pollution, such as cement
kilns and industrial boilers, and utilized an existing emissions trading program among the affected states. In October 2015, the EPA introduced new
air-quality standards for ozone pollution and required that "upwind" states reduce their emissions to prevent negative impacts on the air quality of
"downwind" states.

F “~g implementation of the new standards, states were required to submit plans detailing how they would meet them and reduce emissions

other states. However, the EPA rejected the plans from twenty-one states for not proposing any changes, and two states failed to submit
N sgether. In response, the EPA issued a federal plan requiring power plants and other industrial facilities in these twenty-three states to use
exisung emission controls more effectively starting in 2023 and to adopt commonly used controls by 2026.
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Three of those states—Ohio, Indiana, and Virginia—wanted the plan put on hold while federal courts sorted out the case. The Supreme Court agreed
to do so. In his opinion for the majority, Gorsuch acknowledged that staying the enforcement of the EPA's plan might impact both the EPA and the
states requesting the stay. He noted that while the plan would improve air quality in "downwind" states, enforcing it could pose significant challenges.
Specifically, he pointed out that if the EPA did not follow proper procedures in adopting the plan, it would infringe upon the states' rights "in
regulating their own industries and citizens." Additionally, he highlighted that complying with the plan during ongoing litigation could cost the
challengers "hundreds of millions, if not billions of dollars."

When deciding whether to put the plan on hold temporarily, Gorsuch emphasized the importance of evaluating the likelihood that the states would
succeed in their argument that the plan is flawed because the EPA failed to justify why the emissions-control measures, initially designed for all
twenty-three states, should still apply even as fewer states remained subject to the plan. In short, Gorsuch held that the government failed to show
"whether the cost-effectiveness analysis it performed collectively for 23 States would yield the same results and command the same emissions-control
measures if conducted for, say, just one state."

Interestingly, the dissent in this case came from Barrett. She said that the majority's decision to block the enforcement of the EPA's plan was "based
on an underdeveloped theory that is unlikely to succeed on the merits." Barrett also questioned whether the challengers had a valid procedural reason
to bring their lawsuit. Indeed, she said the EPA had given a sufficient explanation for its plan, stating that the "EPA would have promulgated the same
plan even if fewer States were covered." Finally, Barrett noted that "the Court's injunction leaves large swaths of upwind States free to keep
contributing significantly to their downwind neighbors' ozone problems for the next several years."

Loper and Ohio were only the lead ups. The final decision handed down, on the final day of the 2023 term, changed course. While the previous cases
diminished federal power, Trump v. United States seemed to consolidate power in one person: the president. This decision held that presidents or
former presidents have absolute immunity from criminal prosecution for carrying out core constitutional powers and are also entitled to presumptive
immunity from prosecution for official acts, but there is no immunity for unofficial acts.

This case involved the August 2023 indictment of Trump for four crimes as part of Special Counsel Jack Smith's investigation into the January 6,
2021, attack on the U.S. Capitol. The indictment claimed that, after losing the election, Trump tried to overturn the results by spreading false
information about election fraud to interfere with the collection, counting, and certification of the votes. Trump asked for the indictment to be
dismissed, arguing that presidents have complete immunity from criminal charges for actions taken as part of their official duties and that his actions
in the indictment were part of his official responsibilities. He also claimed he could not be prosecuted unless first being impeached by the U.S. House
of Representatives and convicted by the U.S. Senate.

In his opinion for the majority, Roberts began by emphasizing that the president "is not above the law." However, he explained that presidents have
absolute immunity for their official acts when those acts relate to the core powers granted by the Constitution. These include acts such as issuing
pardons, vetoing legislation, recognizing ambassadors, and making appointments. However, this absolute immunity does not cover all of the
president's official acts. In cases in which immunity does not apply, a president can be charged only if prosecutors can prove that doing so would not
threaten the power and functioning of the executive branch. Finally, Roberts said presidents have no immunity for their unofficial acts.

The key, then, Roberts considered, is to determine which acts are official and which are unofficial. The problem, though, as he pointed out, is that this
"can be difficult." Thus, Roberts stressed that the Court takes a broad view of a president's "official responsibilities, covering actions so long as they
are not 'manifestly or palpably beyond [his] authority." Further, when assessing whether an act is official or unofficial, courts cannot consider the
president's motives or label an act unofficial simply because it allegedly violates the law.

In terms of the specific allegations against Trump, Roberts said that he cannot be prosecuted for allegedly trying to use the Justice Department's power
to convince certain states to replace their legitimate electors with fraudulent ones. Further, Trump is "presumptively immune" from prosecution for his
alleged attempt to pressure his former vice president, Mike Pence, to reject states' electoral votes or send them back to state legislatures. The reason,
according to Roberts, is that discussions between the president and vice president about their official responsibilities are considered official acts.
However, Roberts noted that the vice president's role as president of the Senate is not an executive branch role. Therefore, on remand, Roberts said
that the district court must decide whether prosecuting Trump for this conduct would interfere with the executive branch's power and operation.

Beyond the interactions of the former president with members of the executive branch, Roberts addressed other allegations, including Trump's
interactions with private individuals and state officials to change electoral votes in his favor, his tweets leading up to the January 6 attacks, and his
speech on the Ellipse that day. Roberts wrote that determining whether these are official acts will require "a close analysis of the indictment's
extensive and interrelated allegations." Ultimately, Roberts wrote, "The President enjoys no immunity for his unofficial acts, and not everything the
President does is official. The President is not above the law. But Congress may not criminalize the President's conduct in carrying out the
responsibilities of the Executive Branch under the Constitution."

The liberal justices were dismayed by the wide-reaching decision in this case. In her dissent, joined by Kagan and Jackson, Sotomayor said the
majority decision "reshapes the institution of the Presidency." More specifically, she wrote, "Whether described as presumptive or absolute, under the
majority's rule, a President's use of any official power for any purpose, even the most corrupt, is immune from prosecution. That is just as bad as it
sounds, and it is baseless." Indeed, she went on to say that this actually "makes a mockery of the principle, foundational to our Constitution and
system of Government, that no man is above the law." Jackson also dissented and said that "the Court has unilaterally altered the balance of power
between the three coordinate branches of our Government as it relates to the Rule of Law, aggrandizing power in the Judiciary and the Executive, to
the detriment of Congress." She explained that this "undermines the constraints of the law as a deterrent for future Presidents who might otherwise
ar “heir power, to the detriment of us all."

1d Local Governments
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Two major cases this term concerned state or local government officials, and both extended power of these lower levels of government. One of these,
City of Grants Pass v. Johnson, allowed cities to pass ordinances banning camping on public property. The rationale, according to the Court, was that
if these laws are enforced as a general policy against all people, they do not violate the Cruel and Unusual Punishment Clause of the Eighth
Amendment.

The case originated in Grants Pass, Oregon, a city of about 38,000 people where about six hundred individuals are unhoused on any given night. In
2013, the city increased its enforcement of ordinances that prohibit the use of blankets, pillows, and cardboard boxes while sleeping on public
property within city limits. Penalties imposed for violating these ordinances included a $295 fine, which, if not paid by the due date, increased to
$537.60. If individuals received two citations, police could issue an order banning them from city property, and violating this order could lead to a
criminal trespass conviction, which could include penalties of up to thirty days in jail and a $1,250 fine. In 2018, Gloria Johnson and John Logan,
both individuals experiencing homelessness in Grants Pass, challenged the constitutionality of these ordinances in the District Court for the District of
Oregon. The court ruled for Johnson and Logan, thereby prohibiting the city from enforcing the ordinances at night and in certain circumstances
during the day.

When the case reached the Court, the majority ruled for the city. Gorsuch wrote for the majority and emphasized that the Eighth Amendment's ban on
cruel and unusual punishment typically applies to methods of punishment rather than to the question of whether behaviors can be criminalized. As
such, the fines and jail sentences set out in the Grants Pass ordinances do not "qualify as cruel and unusual."

He further explained that Johnson's lawyers based their case on Robinson v. California (1962), which said that the Eighth Amendment prevents states
from making it a crime to simply be a drug addict. However, Gorsuch argued that the public camping ordinances in this case are different from the
state law in Robinson because the laws in the present case criminalize camping on public property (a person's action) rather than a person's status (as
a drug addict or, in this case, as an unhoused person). He also suggested that there are other legal protections for individuals experiencing
homelessness who might be subject to the city's ordinances. For example, an unhoused person with nowhere else to go may be able to use a
"necessity" defense, and an Oregon law limits the ability of cities to punish unhoused residents for sleeping in public.

Gorsuch agreed that homelessness is a difficult issue to solve and said that policy responses will be controversial but must be flexible: "Yes, people
will disagree over which policy responses are best; they may experiment with one set of approaches only to find later another set works better; they
may find certain responses more appropriate for some communities than others. But in our democracy, that is their right."

In her dissent, Sotomayor called the problem of homelessness in the United States a "complex and heartbreaking crisis." The problem stems, she
explained, from a variety of "interconnected issues, including crippling debt and stagnant wages; domestic and sexual abuse; physical and psychiatric
disabilities; and rising housing costs coupled with declining affordable housing options." Sotomayor acknowledged that to address the "immense
challenges" created by homelessness, "local governments need wide latitude." The Ninth Circuit's decision gave them that latitude by allowing them
to punish littering, drug use, harassment, and public urination and defecation rather than the act of being homeless itself. She said, "The only question
for the Court today is whether the Constitution permits punishing homeless people with no access to shelter for sleeping in public with as little as a
blanket to keep warm." Her answer to that question is "no." "Ultimately," Sotomayor wrote, "these are not metaphysical questions but factual ones."
She concluded, "I remain hopeful that someday in the near future, this Court will play its role in safeguarding constitutional liberties for the most
vulnerable among us."

In the other case focused on state and local governments, the Court made clear (or perhaps more unclear) the difference between bribes and gifts
given to public officials. The Court ruled in Snyder v. United States that while federal law makes it illegal for state and local officials to accept bribes,
it does not prohibit these officials from accepting gifts or rewards for actions they have already taken. In his opinion for the majority, Kavanaugh
outlined why federal law does not make it a crime for state and local officials to accept gratuities for their past actions. He explained that the text of
the statute is based on the law against bribery for federal officials and it "bears little resemblance to . . . the gratuities provision," the law that makes it
a crime for federal officials to accept gratuities for their past actions. Kavanaugh ultimately argued that "Congress can always change the law if it
wishes to do so."
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Introduction to the Case Summaries: The 2023-2024 Term

The Supreme Court’s 2023—2024 term will be remembered for its continuation of the conservative supermajority
coalition’s rightward movement; this term saw a much harder turn to the right, especially in executive power
cases. In these cases, the six-justice conservative majority stripped power from federal executive agencies by
overturning the forty-year-old Chevron doctrine in Loper Bright Enterprises v. Raimondo (consolidated with
Relentless, Inc. v. Department of Commerce ), by taking power from administrative law judges in Securities and
Exchange Commission v. Jarkesy , and by taking authority away from the Environmental Protection Agency
(EPA) to ensure clean air throughout the United States in Ohio v. Environmental Protection Agency .

The term was also distinct from the previous term because the percentage of unanimous decisions decreased by
more than 5 percent. Indeed, only 44 percent of decisions were unanimous during this term (Figure 3—1)
compared to almost 50 percent in the 2022 term. In short, there were markedly more split decisions this term.

Figure 3-1: Vote Decisions
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Despite the decrease in unanimity, the justices continue to maintain that they remain collegial with one another

and that, for the most part, the Court continues to remain above politics. For instance, in a New York Times guest

editorial, former justice Stephen Breyer wrote, “Considerable disagreements on professional matters among the

o = Court justices, important as they are, remain professional, not personal. The members of the court can
it along well personally. That matters.”

Thetwenty-seven cases decided without a single dissenting vote included a variety of important legal issues. For
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example, the Court’s 9—0 decision in Trump v. Anderson ruled that a state may not keep a presidential candidate

off the state’s ballot because the state determined the candidate violated the insurrection clause of the Fourteenth
IAmendment. In terms of freedom of speech, a unanimous Court in National Rifle Association of America v.
Vullo ruled that state officials may not pressure private businesses to cut ties with the National Rifle Association
(NRA) because the officials do not agree with the political position of the NRA. Finally, a unanimous Court ruled
in Food and Drug Administration v. Alliance for Hippocratic Medicine , consolidated with Danco Laboratories,
L.L.C. v. Alliance for Hippocratic Medicine , that the plaintiffs lack standing to challenge the Food and Drug
/Administration's actions regarding the regulation of mifepristone, a drug used in medication abortion. This was
the first abortion case on which the justices ruled since Dobbs overruled Roe in 2022. As stated, these unanimous
cases amounted to only 44 percent of the Court’s total docket.

IAmong the other decisions in the 2023—2024 term, three were decided by an 8—1 vote, with one justice in
dissent; the lone dissents included two by Thomas and one by Jackson. Three other cases ended as 7—2 decisions.
All three of the dissenting coalitions in these cases were comprised of a combination of two of these three
conservative justices: Thomas, Alito, and Gorsuch.

Twenty-three cases ended in a 6—3 vote (one of two consolidated cases was decided 6—2 because Jackson recused
herself from the decision in that one), twelve of which were decided along the traditional liberal and conservative
divide with either two or three of the Sotomayor, Kagan, and Jackson liberal coalition in dissent.

However, eleven of the 6—3 decisions included coalitions made up of less typical groupings given the
conventional ideological makeup of the Court. These included four cases in which the three most conservative
justice—Thomas, Alito, and Gorsuch—dissented, meaning that three conservative justices and three liberal
justices made up the majority. Several other coalitions crossed ideological lines. For instance, Gorsuch was in the
dissent with two of his liberal colleagues in three 6—3 decisions, and Jackson even joined Alito and Kavanaugh in
dissent once (Erlinger). Most interesting, in one case (Fischer) Kagan and Sotomayor joined Barrett in dissent.
Finally, the Court decided five cases by 5—4 votes.

These decisions came from the Court’s full docket of cases appealed to it, which included 1,333 paid cases during
the 2023—2024 term. This was a 13 percent decrease from the previous term’s total of 1,529 paid cases from
which the justices could choose to decide. The number of in forma pauperis (IFP) cases also declined by about 17
percent. In hard numbers, this meant a decrease from 3,349 IFP cases in the 2022—2023 term to 2,779 IFP cases
in the 2023—2024 term (Figure 3—2).

Figure 3-2: Total Cases on the Court's Docket: 1969—2023
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Ultimately, as Figure 3—2 demonstrates, the Court’s docket included 4,112 cases, almost 16 percent fewer than
the 4,878 cases on the docket the end of the 2022—-2023 term.

The third term of the current natural Court continued to highlight the 6—3 division between the Republican-
appointed conservatives and the Democratic-appointed liberal justices. However, as noted, there were six cases
in which a three-member conservative coalition dissented from more liberal decisions.

The Court’s membership seems unlikely to change in the near future or, at least, until after the 2024 presidential
election. None of the justices has any known health issues likely to force consideration of retirement prior to the
election. Further, none shows signs that age will lead to retirement any time soon. Three of the justices were in
their 70s during this term: Thomas, at age 76, was the oldest of the nine, while Alito, at 74, was the second oldest;
Sotomayor turned 770 at the end of the term. Roberts turned 69 in the middle of the term and will turn 70 on
January 27, 2025. The median justice, in terms of age, was Kagan, at 64. The four most recent appointees are all
in their 50s: Gorsuch at age 56, Kavanaugh at age 59, Barrett at age 52, and Jackson at age 53.

F g are summaries of the sixty-one decisions the Court issued during the 2023-2024 term. They include
n signed opinions and four per curiam opinions (Figure 3—3). Several of the decisions dismissed cases
V. ruling on the merits. The summaries are grouped by categories: business law; criminal law; courts and

procedure; individual liberties, including voting rights and election law, freedom of speech, and reproductive
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rights; immigration law; federal government; and state and local governments.

Figure 3-3: Number of Signed Supreme Court Opinions: 1969—2023
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Connelly v. United States

Connelly v. United States , decided by a vote of 9-0, June 6, 2024; Thomas wrote the opinion of the Court.
A company's promise to buy back shares isn't always considered a debt that lowers the company's value when calculating federal estate taxes.

Brothers Michael and Thomas Connelly owned a corporation, Crown C Supply, together. Michael owned about 75 percent of the shares, and Thomas
had about 25 percent. When Michael passed away, the corporation was valued at just under $4 million. As such, the family said Michael's shares were
worth about $3 million (or 75 percent of $4 million).

The corporation had life insurance policies on both brothers. This was so that if one of the brothers died, the corporation could use the insurance
money to buy back the deceased brother's shares. When Michael died, the Internal Revenue Service (IRS) calculated taxes on his estate, including his
shares in the corporation. The IRS said that the corporation's value included the value of the life insurance money meant for buying back the shares.
So, according to the IRS, with the additional $3 million from the insurance payout, the corporation was worth about $7 million. This made Michael's
shares worth around $5 million (or 75 percent of $7 million instead of 75 percent of $4 million). It was this disagreement in valuation of the company
that led to the dispute.

Because Michael's estate disagreed with the IRS's valuation of the company, it sued for a tax refund. However, the District Court for the Eastern
District of Missouri ruled in favor of the IRS, saying that the life insurance money should be included in the corporation's valuation since it was a
significant asset. The Court of Appeals for the Eighth Circuit affirmed that decision, and Connelly filed a writ of certiorari with the Supreme Court.
The justices granted the writ on December 13, 2023, and heard oral arguments on March 27, 2024.

Ruling. Thomas began his unanimous opinion with a simple example: "[a]n obligation to redeem shares at fair market value does not offset the value
of life-insurance proceeds." He provided a simplified example: shareholders A and B, A with 80 percent and B with 20 percent of the shares, own a
corporation that has $10 million in cash and nothing else, making each of its 100 shares worth $100,000 (i.e., $10 million divided by 100). Thomas
said that, in this scenario, to redeem those shares at fair market value, the corporation would have to pay $2 million to redeem B's shares. Thus, "after
the redemption, A would be the sole shareholder in a corporation worth $8 million and with 80 outstanding shares. A's shares would still be worth
$100,000 each ($8 million + 80 shares)."

In the specific instance of the case before the justices, with the $3 million in life insurance proceeds, Thomas explained, "Anyone purchasing
Michael's shares would acquire a 77.18 percent stake in a company worth $6.86 million, along with [the corporation]'s obligation to redeem those
shares at fair market value." In essence, according to Thomas, Michael's shares would cost about $5.3 million (approximately 75 percent of $7
million), as this is the value a buyer would expect to receive.

Based on Thomas's example and its application to the case facts, the Court could reach only one conclusion: "Because a fair-market-value redemption
has no effect on any shareholder's economic interest, no willing buyer purchasing Michael's shares would have treated Crown's obligation to redeem
Michael's shares at fair market value as a factor that reduced the value of those shares."

Ultimately, Thomas noted, that "every arrangement has its own drawbacks" and "its own tax consequences." The arrangement the brothers chose
"meant that . . . [the corporation] would receive the proceeds and thereby increase the value of Michael's shares," and the surviving brother must be
taxed on that increased value.

The Court affirmed the ruling of the Eighth Circuit Court of Appeals.
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Department of Agriculture Rural Development Rural Housing Service v. Kirtz

Department of Agriculture Rural Development Rural Housing Service v. Kirtz , decided by a 9-0 vote, February 8, 2024; Gorsuch wrote the opinion
of the Court.

A consumer may sue a federal agency for violating the terms of the Fair Credit Reporting Act (FCRA).

Respondent Reginald Kirtz secured a loan from the Rural Housing Service, a division of the U.S. Department of Agriculture (USDA), which he
repaid by mid-2018. However, the USDA erroneously told the credit reporting company, TransUnion, that his loan was past due. This negatively
affected his credit and his ability to secure future loans. He reported the error to TransUnion, who contacted the USDA. After the USDA failed to
correct the error, Kirtz sued under the FCRA, seeking both a correction and monetary damages. The FCRA allows consumers to sue creditors who
"willfully or negligently supply false information about them to entities that generate credit reports."

The USDA moved to dismiss the case, arguing that government agencies have sovereign immunity from these types of lawsuits. The District Court
for the Eastern District of Pennsylvania sided with the USDA, but the Third Circuit Court of Appeals reversed and held that the "FCRA provides that
any 'person’ who . . . 'fail[s] to comply with any requirement imposed under [the FCRA] . . .is liable' . . . for civil damages" and that section 1681a
defines the "term 'person' to include any 'government or governmental subdivision or agency." The USDA filed a writ of certiorari with the Supreme
Court, which it granted. The justices heard oral arguments on November 6, 2023.

Ruling. In a unanimous decision, the Supreme Court ruled that a consumer may sue a federal agency for violating the terms of the FCRA. Writing for
all nine justices, Gorsuch opened his twenty-page opinion by stating that the United States government is immune from lawsuits seeking monetary
damages (often referred to as sovereign immunity) unless Congress has waived the immunity. However, Congress may waive sovereign immunity
without doing so explicitly. In these instances, the Court uses the "clear statement" rule to decide whether Congress has waived sovereign immunity,
in which one of two conditions must be met: 1) "when a statute says . . . that it is stripping immunity from a sovereign entity" or 2) "'when a statute
creates a cause of action' and explicitly 'authorizes suit against a government on that claim."

Gorsuch wrote that this case meets the second condition. The FCRA waives sovereign immunity by creating a cause of action for monetary damages
when creditors give untrue information about consumers that hurt their credit scores or their ability to secure loans. Certain sections of the act
(especially §1681a) define a "person" against whom monetary damages may be sought to include any governmental agency. Gorsuch wrote that the
"Executive Branch may question the wisdom of holding federal agencies accountable for their violations of the Fair Credit Reporting Act"; however,
"Congress's judgment commands our respect and the law it has adopted speaks clearly: A consumer may sue 'any' federal agency for defying the law's
terms."

The decision affirmed the judgment of the Third Circuit Court of Appeals.
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Great Lakes Insurance SE v. Raiders Retreat Realty Co., LLC

Great Lakes Insurance SE v. Raiders Retreat Realty Co., LLC , decided by a 9-0 vote, February 21, 2024; Kavanaugh wrote the majority opinion;
Thomas concurred.

Choice-of-law provisions are presumptively enforceable under federal maritime law.

Because the seas and waterways that connect states are not subject to the jurisdiction of individual states' laws, federal maritime law controls much of
the regulation of businesses who operate primarily sea-based industries. Great Lakes Insurance, a European company headquartered in the United
Kingdom and organized under German law, entered into an agreement with Raiders Retreat Realty Company to provide insurance coverage. In the
contract, the parties agreed to resolve any disputes under New York law, a common practice known as a "choice-of-law" provision, which is typical
under federal maritime law in agreements involving entities from different jurisdictions.

The dispute arose when a Raiders Retreat yacht ran aground in Florida, and Great Lakes refused to cover the incident because Raiders had not
maintained the yacht’s fire-suppression system. In response, Raiders, a Pennsylvania company, brought forth claims under Pennsylvania law, which,
unlike New York law, permitted the company to pursue additional remedies through tort action. However, the district court dismissed Raiders’
lawsuit, emphasizing the contract’s stipulation that New York law would govern dispute resolution.

The case escalated to the Third Circuit Court, which acknowledged the general enforceability of choice-of-law clauses in maritime contracts.
Nevertheless, it highlighted that such provisions could be overridden if they conflicted with the strong public policy of the state where the lawsuit was
filed. The court of appeals sent the case back to the district court to determine if applying New York law would contravene Pennsylvania’s public
policy on insurance. Great Lakes filed a writ of certiorari to the Supreme Court, which the Court granted to resolve a split in the circuits on this issue.
The Court heard arguments on October 10, 2023.

Ruling. Kavanaugh wrote a twelve-page decision for a unanimous Court, siding with Great Lakes Insurance and holding that choice-of-law
provisions are enforceable under federal maritime law. While the Supreme Court had never directly answered this question, Kavanaugh pointed to
several analogous cases in which the Court had previously upheld that "forum-selection clauses," unless their enforcement proved unreasonable,
"should be enforced." Such precedents, he wrote, controlled in this case. He also dismissed Raiders Realty’s contention that the controlling precedent
was a 1955 case, Wilburn Boat Co. vs. Fireman’s Fund Insurance Company, which dealt with the application of state laws as placeholders in the
absence of federal maritime law. Kavanaugh noted that more recent and relevant precedents favored the enforcement of choice-of-law clauses.

Furthermore, Kavanaugh stressed the importance of upholding these provisions for consistency and predictability in maritime law. He wrote, "A
federal presumption of enforceability would not be much of a presumption if it could be routinely swept aside based on 50 States' public policy
determinations." He continued, "The ensuing disuniformity and uncertainty caused by such an approach would undermine the fundamental purpose of
choice-of-law clauses in maritime contracts: uniform and stable rules for maritime actors."

The Court rejected Raiders' request for an exception to the applicability of the choice-of-law provision "when enforcing the law of the State
designated by the contract would contravene the fundamental public policy of the State with the greatest interest in the dispute." According to the
Court, such exceptions lacked historical precedent and would undermine contract consistency.

Instead, the Court recognized only limited scenarios for which choice-of-law provisions might be invalid: 1) if they contradicted controlling federal
laws or 2) if the parties lacked any reasonable basis for the chosen legal forum. Neither condition applied in this case.

Justice Thomas concurred with the decision. He agreed fully with the Court’s decision and wrote separately to criticize the Court’s decision in
Wilburn Boat Co., writing that the decision in that case "rests on flawed premises and . . . the decision is at odds with the fundamental precept of
admiralty law."

The Court reversed the judgment of the Third Circuit Court of Appeals.
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Harrington v. Purdue Pharma L.P.

Harrington v. Purdue Pharma L.P. , decided by a 5—4 vote, June 27, 2024. Gorsuch wrote the majority opinion; Kavanaugh, Roberts, Sotomayor, and
Kagan dissented.

The bankruptcy code does not authorize a court to issue an order terminating many existing and potential claims against nondebtors without the
consent of the affected claimants.

The opioid epidemic is one of the most important and far-reaching health crises in U.S. history. Between 1999 and 2019, more than 247,000
Americans died from prescription-opioid overdoses. Many members of the media, a large portion of the medical community, and the public contend
that Purdue Pharma, the makers of the popular opioid OxyContin, played a central role by falsely marketing the drug as addiction resistant, when in
fact the drug's widespread use led to significant addiction problems. As a result, Purdue Pharma faced numerous lawsuits for its role in the opioid
epidemic. As litigation against Purdue mounted, Purdue filed for Chapter 11 bankruptcy in 2019 while also fraudulently transferring funds from
Purdue to private accounts.

The Sackler family, owners of Purdue, also personally faced significant lawsuits for their role in the company and the epidemic. They sought to
contribute roughly $4.3 billion to the bankruptcy estate in return for an order extinguishing any claims against them, including those for transferring
funds from Purdue into the private accounts. This proposal, included in Purdue's reorganization plan, aimed to release the Sacklers, without the
consent of opioid victims, from all current and future opioid-related claims.

Many parties to the lawsuits, Purdue's creditors, and victims of the opioid crisis objected to the plan and did not provide their consent to the proposal.
However, the bankruptcy court ignored the objections and approved the plan. The District Court for the Southern District of New York disagreed and
rejected the plan. It held that there was no precedent that allowed the bankruptcy court to extinguish these claims without the consent of the parties
who had brought them. The Sacklers and Purdue appealed to the Second Circuit Court of Appeals, which sided with the bankruptcy court and
reinstated the order extinguishing the claims in exchange for a substantial financial contribution from the Sacklers to the fund. This decision created a
split amongst the circuits, and the Supreme Court granted certiorari to resolve the split. It heard arguments on December 4, 2023.

Ruling. Writing for the majority, Gorsuch began his opinion by affirming that typically the bankruptcy code does not authorize such a sweeping
discharge for nondebtors such as the Sacklers. He highlighted the fundamental principle that a discharge in bankruptcy usually applies only to the
debtor and does not extend to third parties without the consent of affected claimants. In other words, "Generally, however, a discharge operates only
for the benefit of the debtor against its creditors and 'does not affect the liability of any other entity."" The Court found that the proposed discharge
exceeded the authority granted by the bankruptcy code, which only allows for limited releases of third parties from litigation, under specific
circumstances, such as in asbestos-related cases.

The majority opinion underscored that the Sacklers "have not filed for bankruptcy and have not placed virtually all their assets on the table for
distribution to creditors." Gorsuch noted that Congress has provided specific provisions for discharges in particular contexts, such as §524(g) for
asbestos-related bankruptcies, and that extending such relief to nondebtors in other cases would require explicit congressional authorization.

Gorsuch further explained that the Sacklers were essentially seeking immunity from claims, including those for wrongful death and fraud, without
fully compensating the victims or exposing all their assets to the bankruptcy process. He stressed that the bankruptcy system is designed to solve
collective-action problems and distribute a debtor's assets equitably among all creditors, not to provide a shield for nondebtors who wish to avoid
liability.

In a lengthy dissent, joined by Roberts, Sotomayor, and Kagan, Kavanaugh wrote that the bankruptcy code does allow for the type of nondebtor
release proposed by Purdue and the Sacklers. He contended that the majority's interpretation unduly restricts the flexibility of bankruptcy courts to
craft comprehensive solutions to complex, large-scale liabilities. Kavanaugh emphasized that the reorganization plan, including the Sacklers'
contribution, was a fair and necessary resolution to the massive litigation facing Purdue.

Kavanaugh also expressed concerns about the practical implications of the Court's decision. He warned that prohibiting nondebtor releases in cases
such as this could undermine the ability of bankruptcy courts to resolve widespread claims efficiently. Kavanaugh would have held that the
bankruptcy court's approval of the reorganization plan was a reasonable exercise of its authority to balance the interests of all parties involved in the
complex proceedings.

The Court reversed the judgment of the Second Circuit and remanded the case "for further proceedings consistent with this opinion."
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Macquarie Infrastructure Corp. v. Moab Partners, L.P.
Macquarie Infrastructure Corp.v. Moab Partners, L.P. , decided by a 9-0 vote, April 12, 2024; Sotomayor wrote the opinion for a unanimous Court.

Under the Securities and Exchange Act of 1934, item 303 mandates companies to disclose information regarding foreseeable trends or uncertainties
that could significantly impact financial conditions or operations.

Macquarie Infrastructure Corp. was a lucrative investment due to its consistent dividend payouts, diverse business portfolio, and promising growth
prospects. A significant contributor to its success was International-Matex Tank Terminals (IMTT), which played a key role in generating profits by
storing No. 6 fuel oil. However, Macquarie and its leaders allegedly concealed vital information from investors, particularly regarding IMTT's heavy
reliance on No. 6 fuel oil. Specifically, the investors argued that Macquarie did not properly disclose that this commodity was facing upcoming strict
regulations as well as declining demand. Even after it became clear that the International Maritime Organization regulations of 2020 would
significantly impact the No. 6 fuel oil market, the company allegedly continued to downplay the situation, misleading investors about IMTT's
adaptability and the potential impact on revenue.

On February 21, 2018, Macquarie made a sudden announcement revealing a sharp decrease in IMTT utilization, lower-than-expected earnings, and a
substantial 31 percent reduction in dividends. As a result, the company acknowledged the need to invest hundreds of millions of dollars to reconfigure
IMTT's storage tanks due to the diminishing demand for No. 6 fuel oil. This revelation caused a drastic decline in the stock price, leading to a
credibility crisis for Macquarie's management. Doubts emerged regarding the company's transparency and integrity, damaging investor confidence
and the overall corporate reputation.

Moab Partners, L.P. initiated a lawsuit against Macquarie on behalf of a group of plaintiff investors, alleging that the company violated the Securities
Exchange Act by making significant omissions and false statements about IMTT. The U.S. District Court for the Southern District of New York
dismissed the complaint for failure to state a claim. The U.S. Court of Appeals for the Second Circuit reversed, arguing that there was an adequate
argument as to material omissions and that these omissions were done knowingly. Macquarie filed a writ of certiorari with the Supreme Court, which
it granted. The justices heard oral arguments on January 16, 2024.

Ruling. Writing for a unanimous Court, Sotomayor ruled that pure omissions are not subject to legal action under SEC rule 10b—5(b). She emphasized
that this prohibition extends not only to false statements but also to omissions that would render existing statements misleading. Sotomayor reasoned
that pure omissions occur when a speaker remains silent without any special significance attached to that silence. Conversely, half-truths involve
partial truths that omit crucial qualifying information. Rule 10b—5(b) mandates the disclosure of information essential to ensure the clarity and
completeness of previously made statements. Therefore, the rule covers half-truths rather than pure omissions because it requires identification of
affirmative assertions before assessing the need for additional facts to avoid misleading statements.

Sotomayor reinforced this interpre Basic Inc. v. Levinson (1988) to support the notion that silence, without a duty to disclose, is not considered
misleading under rule 10b—5. However, the existence of a duty to disclose does not automatically make silence misleading under rule 10b—5(b). Thus,
failure to disclose information required by item 303 can only support a rule 10b—5(b) claim if the omission renders previously made affirmative
statements misleading.

The Court vacated and remanded the case to the Second Circuit "for further proceedings consistent with this opinion."
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Truck Insurance Exchange v. Kaiser Gypsum Company, Inc.

Truck Insurance Exchange v. Kaiser Gypsum Company, Inc. , decided by an 8-0 vote, June 6, 2024; Sotomayor wrote the opinion of the Court; Alito
did not participate.

An insurer with financial responsibility for a bankruptcy claim qualifies as a "party in interest" in federal Chapter 11 bankruptcy proceedings and is
therefore allowed to participate in them.

Truck Insurance Exchange is an insurance company that insured, among others, Kaiser Gypsum Company, Inc., and its parent company, Hanson
Permanente Cement, Inc., which manufactured products that were found to contain asbestos. Following the discovery of asbestos in their products,
the companies faced thousands of lawsuits and subsequently filed for Chapter 11 bankruptcy. Under the terms of its insurance contract with the
companies, Truck Insurance Exchange was obligated to pay up to $500,000 per asbestos claim. When the companies filed a reorganization plan
during their bankruptcy proceedings, Truck objected because the plans failed to incorporate several disclosure requirements that Truck believe would
alleviate the exchange from having to pay millions of dollars in fraudulent claims.

Section 1109(b) of the U.S. Bankruptcy Code specifically permits any "party in interest" —including insurers having the financial responsibility to pay
the debts of the bankrupt company, as Truck was responsible to pay the asbestos claimants—to raise objections in reorganization proceedings. The
Fourth Circuit Court of Appeals ruled against Truck and held that it was not a party in interest because the plan neither increased or decreased Truck's
insurance obligations; therefore, the insurer did not have a financial interest in the reorganization and could not participate in the proceedings. This
standard is known as "insurance neutrality." The Court summarized the lower court's opinion as follows: the reorganization plan was "'insurance
neutral"" because it did not change Truck's pre-bankruptcy "'quantum of liability'" since "Truck was 'not entitled' to the 'fraud-prevention measures' it

sought." Truck filed a writ of certiorari to the Supreme Court, which agreed to hear the case. The Court heard arguments on March 19, 2024.

m

Ruling. Sotomayor wrote a fifteen-page opinion for a unanimous Court. She disagreed with the Fourth Circuit and held that an insurer with financial
responsibility to a company's creditors is a party in interest under §1109(b). The Court emphasized that the correct threshold question to ask when
deciding whether an insurer is a party of interest under §1109(b) is might the reorganization proceedings "directly affect a prospective party, not how
a particular reorganization plan actually affects that party." The Court held that Truck qualifies as a party in interest under §1109(b) because the
bankruptcy reorganization proceedings could directly and adversely affect its financial interests.

The Court rejected the lower court's application of the "insurance neutrality" doctrine, which had concluded that Truck was not a party in interest
because the reorganization plan did not increase Truck's prepetition obligations or impair its rights under the insurance contracts. The Court found this
doctrine conceptually flawed because it conflates the merits of an insurer's objection with the threshold question

The Court also noted that the insurance neutrality doctrine is too limited in scope because it focuses narrowly on the insurer's prepetition obligations
and policy rights, ignoring other ways bankruptcy proceedings and reorganization plans can impact insurers.

The Court highlighted that Truck, as an insurer responsible for significant financial liability (up to $500,000 per asbestos claim), has a direct and
substantial stake in the reorganization proceedings. The potential for fraudulent claims due to the lack of disclosure requirements in the plan further
underscores Truck's legitimate interest in participating in the proceedings.

Sotomayor's opinion affirmed that §1109(b) provides parties in interest, including insurers such as Truck, the right to be heard in reorganization
proceedings. However, the Court was careful to specify that this does not grant them a veto or vote but simply ensures their objections are considered,
promoting fairness in the bankruptcy process.

Finally, the Court rejected the argument that Truck's exposure in the tort system was similar before and after bankruptcy, noting that the
reorganization plan's transformation of asbestos liabilities into bankruptcy claims directly affects Truck's financial responsibilities.

The judgment of the Fourth Circuit Court of Appeals was reversed, and the case was remanded for "further proceedings consistent with this opinion."
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United States Trustee v. John Q. Hammons Fall 2006, LLC

United States Trustee v. John Q. Hammons Fall 2006, LLC , decided by a 6-3 vote, June 14, 2024; Jackson wrote the majority opinion; Gorsuch,
Thomas, and Barrett dissented.

Prospective parity is the remedy for addressing the small and short-lived disparity created by the fee statute for Chapter 11 debtors that was held
unconstitutional by Siegel v. Fitzgerald (2022).

U.S. bankruptcy proceedings operate under two distinct systems. The U.S. Trustee program, overseen by the Department of Justice, manages
bankruptcy cases across eighty-eight judicial districts nationwide. Additionally, there is the Bankruptcy Administrator (BA) program, exclusive to six
districts in Alabama and North Carolina, which operates under direct court supervision. This dual system dates back to 1978, with Alabama and North
Carolina receiving a permanent exemption from the Trustee program in 2000.

In 2022, the Supreme Court decided in Siegel that a statute violated the Bankruptcy Clause's uniformity requirement—also known as prospective
parity, requiring equal fees for identical Chapter 11 bankruptcies—because it permitted different fees for Chapter 11 debtors depending on the district
in which their case was filed. Thus, this dual administrative structure of the bankruptcy system may violate this precedent.

These programs differ in their funding mechanisms: the Trustee program is primarily funded through debtor fees, whereas the BA program relies on
the general judicial budget for funding. Despite efforts by Congress to align fee structures between these systems, disparities persist. A 2017
amendment to U.S. bankruptcy law, for instance, significantly raised fees in trustee districts, impacting entities such as the John Q. Hammons Hotels
& Resorts debtors, who had filed for Chapter 11 bankruptcy in the District of Kansas, a trustee district, in June 2016. When the 2017 amendment
came into effect in January 2018, it substantially increased quarterly Chapter 11 disbursement fees for debtors, including for Hammons Hotels &
Resorts. By the end of December 2019, the debtors had paid more than $2.5 million in additional fees compared to what they would have paid in a
Bankruptcy Administrator district, such as those in North Carolina and Alabama.

The debtors contested this fee hike in bankruptcy court because it was unfairly applied and retroactively imposed without clear congressional intent to
do so. The bankruptcy court ruled against them because it found no constitutional violation, but the Court of Appeals for the Tenth Circuit reversed
this decision. The Office of the U.S. Trustee then appealed to the Supreme Court. The justices granted the petition for a writ of certiorari on
September 29, 2023, and heard oral arguments on January 9, 2024.

Ruling. Writing for the majority, Jackson began with the principle that "the nature of the violation determines the scope of the remedy." From there,
she highlighted three parts of Siegel contributing to a decision in this case. First, she noted that the violation was "nonuniformity, not high fees."
Thus, she said that "our task is not necessarily to reduce them; it is to remedy the disparity." Second, Jackson pointed out that the fee disparity was
"short-lived," spanning from only 2018 to 2021. Third, she said that the disparity was "small," impacting just fifty out of more than 2,000 Chapter 11
cases filed in the low-fee districts.

Given this context set out in Siegel, Jackson said—quoting Ayotte v. Planned Parenthood of Northern New England (2006)—that "the touchstone for
any decision about remedy is legislative intent." She underscored that, in cases involving "unequal treatment," the Court traditionally considers things
including "Congress's 'intensity of commitment' to the more broadly applicable rule, and 'the degree of potential disruption' if the Court were to
"extend the exception." According to Jackson, even the "respondents acknowledge [that] 'Congress's intentions were unmistakable." And she
concluded that Congress clearly intended "to impose equal fees in all districts going forward," advocating for "prospective parity, not a refund or
retrospective raising of fees." Jackson highlighted Congress's strong "commitment to raising fees in order to keep the U.S. Trustee Program self-
funded." To support this final point, she cited the statute's directive to "further the long-standing goal of Congress of ensuring that the bankruptcy
system is self-funded, at no cost to the taxpayer."

Turning to the potential consequences of a refund for those who thought they had overpaid fees, Jackson cited government estimates of more than
$300 million, labeling it as a remedy "diametrically opposed to clear congressional intent." She noted that achieving complete equality would be
impractical. Reiterating the focus on congressional intent, Jackson framed the central issue as whether Congress would have intended to increase fees
retrospectively in low-fee districts, a remedy she deemed equally impractical. She concluded that prospective parity "is sufficient to address the small,
short-lived disparity caused by the constitutional violation we identified in Siegel." This aligns with what "Congress would have provided."

Gorsuch, joined by Thomas and Barrett, dissented, explaining that the Court's premise was fundamentally flawed because the focus in remediation
should not be on guessing Congress's intent. Rather, it should be on providing a practical remedy for the actual injury. Quoting Philadelphia v.
Collector (1867) and City of Louisiana v. Wood (1880), he supported his point by saying that, for centuries, the Court has maintained that "the
'[a]ppropriate remedy' for 'duties or taxes erroneously or illegally assessed'" is "'restitution or compensation." Accordingly, these "longstanding
precedents should make short work of this case."

The Court reversed the judgment of the Court of Appeals for the Tenth Circuit and remanded the case "for further proceedings consistent with this
opinion."
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Vidal v. Elster

Vidal v. Elster , decided by a 9-0 vote, June 13, 2024; Thomas wrote the opinion of the Court; Kavanaugh and Barrett concurred in part; Sotomayor
concurred in the judgment.

The Lanham Act's names clause does not violate the First Amendment.

The "names clause" of the Lanham Act, the federal law concerning trademarks, prohibits the registration of a trademark that includes the name of a
living individual without that individual's consent. Steve Elster tried to register the trademark "Trump Too Small," which featured an illustration of a
hand gesture, for use on shirts and hats. The mark referenced an exchange between then-candidate Donald J. Trump and Senator Marco Rubio during
a 2016 presidential primary debate. An examiner from the U.S. Patent and Trademark Office (PTO) refused registration based on the names clause,
citing the use of Trump's name without his consent. When Elster appealed to the Trademark Trial and Appeal Board, it affirmed this decision and
rejected Elster's argument that the names clause infringed on his First Amendment right to free speech.

The Court of Appeals for the Federal Circuit reversed the board's decision and Vidal, the U.S. Undersecretary of Commerce, filed a writ of certiorari
with the Supreme Court, which granted it on June 5, 2023. The Court heard oral arguments on November 1, 2023.

Ruling. In a unanimous opinion, Thomas focused on the history of trademark law. Specifically, he highlighted that the "Lanham Act's names clause
has deep roots in our legal tradition. Our courts have long recognized that trademarks containing names may be restricted." As Thomas explained,
"This history and tradition is sufficient to conclude that the names clause . . . is compatible with the First Amendment. We need look no further in this
case." That said, Thomas added analysis to further explore his historical argument.

Beyond the general historical argument, Thomas focused on the common-law tradition of trademark law. In particular, he contrasted the right of a
person to procure a trademark containing that individual's own name with the right of someone else to obtain such a trademark. He wrote, "We see no
evidence that the common law afforded protection to a person seeking a trademark of another living person's name. To the contrary, English courts
recognized that selling a product under another person's name could be actionable fraud."

Thomas made clear that the Court's decision should be read as applying only to the facts of this case. "We do not set forth a comprehensive
framework for judging whether all content-based but viewpoint-neutral trademark restrictions are constitutional," Thomas said. In the present case,
the history and tradition of the names clause has established that it does not violate the First Amendment, but "[i]n a future case, we can address the
'distinct question' whether 'a viewpoint-neutral, content-based trademark restriction' is constitutional without 'such a historical pedigree."

Thomas made clear that the Court's ruling was narrow and that it did not address broader questions about trademark and free speech rights beyond the
Lanham Act. He specifically wrote that "a tradition of restricting the trademarking of names has coexisted with the First Amendment, and the names
clause fits within that tradition." He added, "Though the particulars of the doctrine have shifted over time, the consistent through line is that a person
generally had a claim only to his own name."

Kavanaugh wrote a concurring opinion, joined by Roberts, in which he considered that a content-neutral trademark restriction may be constitutional
even without the historical analysis laid out in Thomas's opinion. He made this argument because viewpoint-neutral laws do not need to be grounded
in any other analysis.

Barrett wrote a concurring opinion, joined by Kagan and in part by Sotomayor and Jackson, to clarify that she did not consider Thomas's historical
analysis to have gone far enough: "Eventually, the Court will encounter a restriction without a historical analogue and be forced to articulate a test for
analyzing it." Therefore, the Court need focus only on how "content-based registration restrictions reasonably relate to the purposes of the trademark
system." If the relationship exists, then there would be no free speech violation.

Sotomayor wrote an opinion concurring in the judgment, joined by Kagan and Jackson, to explain that she, too, thought the Court reached the right
conclusion but that it could have done so by focusing on the content neutrality of the law rather than on an historical analysis of it. Specifically, she
wrote that "all nine Justices agree that Congress can innovate when it comes to trademark law, and we further agree that nothing in today’s opinion
calls into question the constitutionality of viewpoint-neutral provisions lacking a historical pedigree."

The Court reversed the Federal Circuit decision with no remand.
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Warner Chappell Music, Inc. v. Nealy

Warner Chappell Music, Inc. v. Nealy , decided by a 6-3 vote, May 9, 2024; Kagan wrote the majority opinion; Gorsuch, Thomas, and Alito
dissented.

The Copyright Act allows copyright owners to receive monetary compensation if someone uses their work without permission, if the claim is made
within the allowed time, regardless of when the unauthorized use occurred.

In 2018, music producer Sherman Nealy filed a copyright-infringement lawsuit against Warner Chappell Music, Inc., under the U.S. Copyright Act,
17 U. S. C. §507(b). The suit alleged that the company was using certain copyrighted musical works under invalid licenses granted by third parties
who did not own the copyrights. Nealy invoked the discovery rule (i.e., when the copyright holder discovers the copyright infringement) applied by
the United States Court of Appeals for the Eleventh Circuit, which considers a copyright claim timely if brought within three years of the plaintiff
discovering the infringement. Warner Chappell did not contest Nealy's use of the discovery rule but argued that Nealy could not recover damages for
acts of infringement that occurred more than three years before the lawsuit was filed.

The District Court for the District of Southern Florida agreed with Warner Chappell, holding that, even when claims for older infringements are
timely, monetary relief is limited to the three years preceding the filing of the action. The Eleventh Circuit Court of appeals reversed the district
court's ruling. It held that a copyright plaintiff with a timely filed claim may recover retrospective relief for infringements occurring more than three
years before the lawsuit's filing. The circuit court concluded that the Copyright Act does not support a separate damages bar for a copyright claim that
is otherwise timely filed.

Warner Chappell then filed a writ of certiorari with the Supreme Court, which granted it. The justices heard oral arguments on February 21, 2024.

Ruling. In her majority opinion, Kagan held that, assuming the discovery rule applies under the Copyright Act, Nealy is entitled to damages even for
infringing activities that occurred more than three years before the lawsuit was filed. The plain text of the Copyright Act does not impose a separate
three-year limit on recovering damages from the date of the infringement. In particular, Kagan pointed to the provision of the law that said, "No civil
action shall be maintained under the provisions of this title unless it is commenced within three years after the claim accrued." More important, Kagan
said that this provision covers the suit and recovery of any damages, even if the damages occurred before the three-year limitation. In other words,
she wrote, "There is no time limit on monetary recovery. So a copyright owner possessing a timely claim for infringement is entitled to damages, no
matter when the infringement occurred."

Gorsuch, joined by Thomas and Alito, wrote a dissenting opinion in which he said that the Court should not have decided the case. Rather, he said,
the Court should have dismissed it as improvidently granted. Gorsuch considered that the Court should have waited for another case "squarely
presenting the question whether the Copyright Act authorizes the discovery rule" rather than "excluding consideration of the discovery rule and
asking only whether a plaintiff with a timely claim under the rule can get damages going back more than three years." As Gorsuch explained, "Better,
in my view, to answer a question that does matter than one that almost certainly does not."

The Court affirmed the decision of the Eleventh Circuit Court of Appeals.
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Coinbase, Inc. v. Suski

Coinbase, Inc. v. Suski , decided by a 9-0 vote, May 23, 2024; Jackson wrote the opinion of the Court; Gorsuch concurred.

When an individual signs up for a sweepstakes with rules stating disputes must be settled through arbitration, but state law says disputes should be
settled in state courts, a judge needs to decide which agreement to follow.

In June 2021, Coinbase, a cryptocurrency exchange platform, initiated a Dogecoin Sweepstakes that required participants to agree to the "official
rules," which included a forum selection clause designating California courts as the exclusive jurisdiction for any related disputes. David Suski, who
had, upon creating his account previously, accepted the Coinbase User Agreement containing an arbitration clause, entered the sweepstakes, which
does not mention arbitration. Subsequently, he filed a lawsuit in the District Court for the Northern District of California against Coinbase and
Marden-Kane, Inc., the company hired by Coinbase to manage the sweepstakes, alleging breaches of California's False Advertising Law, Unfair
Competition Law, and Consumer Legal Remedies Act. Coinbase moved to compel arbitration based on the user agreement's arbitration provision.

The district court denied the motion, determining that the official rules of the sweepstakes, which included the forum selection clause, superseded the
arbitration clause in the user agreement. The Court of Appeals for the Ninth Circuit upheld the district court's decision, ruling that the dispute should
be adjudicated in the California court system as specified by the sweepstakes' official rules, rather than through arbitration as Coinbase had requested.
Coinbase filed a writ of certiorari with the Supreme Court, which granted it and heard oral arguments on February 28, 2024.

Ruling. Jackson wrote the opinion for a unanimous Court, in which she stated that arbitration is fundamentally based on contract and consent. It has
been a long-standing principle that disputes are subject to arbitration only if the parties have mutually agreed to arbitrate those disputes. In situations
where there are conflicting provisions, such as a delegation provision and a forum selection clause, a court must first determine which agreement
governs. Jackson held that "where, as here, parties have agreed to two contracts—one sending arbitrability disputes to arbitration, and the other either
explicitly or implicitly sending arbitrability disputes to the courts—a court must decide which contract governs."

Although he said he was "please to concur," Gorsuch wrote separately to emphasize that "the Court simply reaffirms well-established principles about
the primacy of the parties' agreements when it comes to arbitration."

The Court affirmed the decision of the Ninth Circuit Court of Appeals.
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Diaz v. United States

Diaz v. United States , decided by a 6-3 vote, June 20, 2024; Thomas wrote the majority opinion; Jackson concurred; Gorsuch, Sotomayor, and Kagan
dissented.

Federal Rule of Evidence 704(b) was not violated when an expert testified that "most people" in a certain group have a given mental state because the
expert did not state a specific opinion about the mental state of the defendant.

In August 2020, Delilah Diaz attempted to enter the United States from Mexico, driving a car with fifty-six packages of methamphetamine hidden in
its door panels and trunk. After her arrest, Diaz claimed she did not know the drugs were hidden in the car. The government presented an expert at
trial: Andrew Flood, a special agent from Homeland Security Investigations. Flood testified about common practices of drug couriers, including that
most drug couriers know they are transporting drugs. Flood did not specifically comment on Diaz's state of mind or whether she was unaware, as she
claimed, that the drugs were in the car. To do so would have been prohibited by the Federal Rules of Evidence; however, Diaz believed Flood's
testimony biased the jury by inferring that this testimony applied to her and her state of mind and whether she knew she was committing a crime.
Diaz was found guilty and sentenced to eighty-four months in prison.

On appeal, Diaz challenged Flood's testimony by citing Federal Rule of Evidence 704(b), which prohibits expert witnesses from stating opinions
about whether the defendant had "a mental state or condition that constitutes an element of the crime charged or of a defense." Her attorneys argued
that Flood's testimony implied she knowingly transported the drugs, which was a disputed element at the trail, thus testifying to her mental state in
violation of the rule. The Court of Appeals rejected Diaz's claim, finding nothing inappropriate about Flood's testimony, and Diaz appealed to the
Supreme Court. The Court granted certiorari on November 13,2023, and heard arguments on March 19, 2024.

Ruling. Thomas began his majority opinion by explaining that rule 704(b) only prohibits expert testimony from directly stating whether the defendant
had the mental state in question. Flood's testimony, which described general practices among drug couriers without directly commenting on Diaz's
mental state, did not violate this rule. The Court emphasized that the expert's statements were about most couriers, not about Diaz specifically, leaving
the jury to decide if Diaz was like most couriers.

Thomas emphasized that rule 704(b) was historically designed to prevent experts from testifying about a defendant's mental state in a manner that
could overshadow the jury's role in making that determination. Thomas noted that the rule arose out of concerns that expert testimony on a
defendant's specific mental state could unduly influence the jury and essentially decide the case for them, which would usurp the jury's fundamental
role in assessing evidence and making credibility determinations.

Thomas clarified that rule 704(b) specifically targets opinions about the mental state of the defendant as an individual and not opinions about general
practices or behaviors of a group to which the defendant might belong. He highlighted that Flood's testimony about the general knowledge of drug
couriers did not fall under the prohibition of rule 704(b) because it did not directly address whether Diaz herself had the requisite mental state. By
discussing general patterns and practices without directly opining on Diaz's mental state, Flood's testimony left it up to the jury to draw its own
conclusions about Diaz's knowledge.

Furthermore, Thomas addressed the logical and practical implications of interpreting rule 704(b) too broadly. He held that if the rule were applied to
exclude any testimony that could indirectly suggest a defendant's mental state, it would unnecessarily restrict relevant and helpful expert testimony.
Expert testimony, Thomas wrote, is crucial for providing context and aiding the jury in understanding complex issues related to criminal behavior and
intent. Thomas wrote that such an expansive interpretation would hinder the jury's ability to make well-informed decisions based on a comprehensive
understanding of the evidence presented.

Thomas noted that the defense presented alternative explanations and evidence, including an expert who testified that it would be difficult for
someone to know drugs were hidden in the car Diaz was driving. This further underscored that Flood's testimony did not conclusively determine
Diaz's guilt but rather provided one piece of evidence among many for the jury to consider. Thomas concluded, "Rule 704(b) applies only to opinions
about the defendant. Because Agent Flood did not express an opinion about whether Diaz herself knowingly transported methamphetamine, his
testimony did not violate Rule 704(b)."

Jackson concurred and wrote separately to highlight that rule 704(b) applies to both the prosecution and defense and that the rule can often be
beneficial for the defense in establishing culpability, mental incompetence to stand trial, or other defenses. She noted that mental-state evidence is
crucial in criminal trials and can aid the jury without violating the rule. Jackson emphasized that experts can discuss general behaviors and mental
states linked to particular conditions, aiding the jury's understanding, and that this testimony can be a powerful tool for defense attorneys as well as
prosecutors.

Gorsuch, joined by Sotomayor and Kagan, dissented. He reasoned that allowing experts to testify about the mental states of groups effectively
circumvents rule 704(b) because this approach gives the government undue advantage, since experts can imply a defendant's guilt by discussing
general practices, which can mislead the jury into drawing conclusions about the specific defendant's mental state. He warned that this interpretation
undermines the rule's intent to reserve determinations of mental state for the jury alone.

The Court affirmed the judgment of the Ninth Circuit Court of Appeals.
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Erlinger v. United States

Erlinger v. United States , decided by a 63 vote, June 21, 2024; Gorsuch wrote the majority opinion; Roberts and Thomas concurred; Kavanaugh,
Alito, and Jackson dissented.

Only a jury may decide whether a defendant's offenses were committed on the same occasion or on separate occasions and, therefore, whether the
defendant may be charged under the Armed Career Criminal Act (ACCA).

In 2017, Paul Erlinger was charged with being a felon in possession of a firearm, which ordinarily carries a sentence of up to ten years in prison.
However, the government also charged him under the ACCA, which increases the prison term to a minimum of fifteen years if the defendant has three
prior convictions for violent felonies or serious drug offenses committed on separate occasions. Erlinger pleaded guilty but argued that his previous
convictions were more than a decade old and that he had since reformed. Despite this, the sentencing judge found it likely that Erlinger's past included
three ACCA-qualifying offenses committed on separate occasions. Thus, the judge issued the mandatory fifteen-year sentence.

Shortly after he was sentenced, the Seventh Circuit Court of Appeals indicated that two of Erlinger's prior offenses did not qualify as ACCA offenses,
citing recently decided decisions by the Supreme Court. Because he now had only one ACCA-qualifying conviction, instead of the requisite three,
Erlinger needed to be resentenced. In the resentencing hearing, the government presented new prior convictions from burglaries committed when
Erlinger was eighteen years old. Erlinger argued that this criminal episode did not occur on separate occasions and therefore could not qualify under
the ACCA. Erlinger further argued that a jury, not a sentencing judge, should make the factual determination of whether the offenses were on separate
occasions. The district court disagreed and held that the burglaries occurred as separate occasions and not one criminal episode. The district court
again imposed the ACCA sentence, prompting Erlinger to appeal to the Seventh Circuit, arguing that under the Fifth and Sixth Amendments, a jury
should determine whether the burglaries counted as separate offenses. The Seventh Circuit affirmed the district court, and Erlinger filed a writ of
certiorari. The Supreme Court granted the writ to decide "whether the ACCA's occasions inquiry must be resolved by a jury." While the case was
pending, the government admitted error and changed course to side with Erlinger, so the Court appointed an attorney to defend the judgment of the
Seventh Circuit as an amicus. It heard arguments on March 27,2024.

Ruling. Writing for the majority, Gorsuch emphasized that the Fifth and Sixth Amendments require any fact that increases the defendant's punishment
to be found by a jury—not by a judge—beyond a reasonable doubt. He noted that the determination of whether past offenses occurred on separate
occasions is a factual inquiry requiring a jury's assessment, given the significant impact on sentencing. Gorsuch highlighted that, historically, the
jury's role in determining such facts has been a fundamental safeguard against judicial overreach and prosecutorial misconduct.

The Court reaffirmed that the principles established in Apprendi v. New Jersey (2000) and Alleyne v. United States (2013) apply to ACCA's occasions
inquiry. Gorsuch wrote that any fact that increases a defendant's exposure to punishment, whether by extending the maximum or minimum sentence,
must be found by a jury. Gorsuch pointed out that the sentencing court's role is limited to identifying prior convictions and their legal elements, not
determining the manner or circumstances of the offenses, which would encroach on the jury's constitutional role. The jury's determination is crucial
because it provides a check on potential abuses in the judicial process. By requiring a jury to find facts beyond a reasonable doubt, the constitutional
framework ensures that defendants are protected from the arbitrary extension of their sentences based on unproven allegations. He noted that allowing
judges to make these determinations under a lower standard of proof undermines the Sixth Amendment's guarantee of a fair trial and the Fifth
Amendment's due process protections.

Gorsuch also addressed concerns about judicial efficiency and consistency. He acknowledged that requiring jury determinations for ACCA predicates
might complicate sentencing procedures but emphasized that constitutional rights cannot be sacrificed for convenience. The integrity of the criminal
justice system depends on upholding the jury's role in safeguarding individual liberties against government overreach. Thus, the Court concluded that
any fact increasing a defendant's sentence under ACCA must be decided by a jury beyond a reasonable doubt. In Gorsuch's words, "The jury trial may
have 'never been efficient.' . . . But the right to a jury trial 'has always been' an important part of what keeps this Nation 'free." . . . [T]he Fifth and
Sixth Amendments do not tolerate the denial of that right in this case."

Roberts wrote a one-paragraph opinion concurring with the majority, pointing out that courts still had the power to review harmless errors and that the
Seventh Circuit should consider on remand whether the error in Erlinger's case was harmless.

Thomas concurred, writing separately to support the majority's application of the Sixth Amendment and reiterate his view that the Court should revisit
and correct the decision in Almendarez-Torres v. United States (1998). Thomas wrote that the narrow exception in that case allowing judges to find the
fact of a prior conviction should not be extended to the different-occasions inquiry under ACCA, emphasizing the need for a jury determination. He
urged the Court to grant a case that would allow it to overrule Almendarez-Torres.

Kavanaugh, joined by Alito and, in part, by Jackson, dissented, contending that the majority's decision unnecessarily complicates sentencing under the
ACCA and that judges should be able to determine the nature of prior offenses using a preponderance-of-the-evidence standard. He expressed concern
that requiring a jury for these determinations could lead to inconsistent and inefficient sentencing outcomes. Kavanaugh also emphasized that the
harmless-error rule should apply, arguing that any error in Erlinger's case was harmless, given the clear evidence that his prior offenses occurred on
different occasions.

Kavanaugh's dissent further stated that the Court's ruling misinterprets the Constitution and undermines judicial discretion in sentencing. He argued

that the historical role of judges in determining recidivism factors should allow them to assess whether prior offenses were committed on separate

- *s without requiring a jury's involvement. Kavanaugh highlighted the practical challenges and potential inefficiencies introduced by the
decision.
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Jackson wrote a separate dissent to say that the Apprendi rule had been wrongly extended and that sentencing should remain within the domain of
judges, who are better equipped to handle the nuanced determinations required by the ACCA's occasions inquiry. She emphasized that judges are
better suited to evaluate the details of past convictions without the prejudicial impact that such evidence might have on a jury. Jackson expressed
concern that the majority's decision would lead to impractical and inefficient sentencing procedures, ultimately impeding the criminal justice system's
fairness and efficiency.

The Court vacated the decision of the Seventh Circuit Court of Appeals and remanded the case "for further proceedings consistent with this opinion."
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Federal Bureau of Investigation v. Fikre

Federal Bureau of Investigation v. Fikre , decided by a vote of 9-0, March 19, 2024; Gorsuch wrote the opinion of the Court; Alito and Kavanaugh
concurred.

The government’s cessation of wrongful action is not sufficient to make moot lawsuits alleging constitutional violations by the government, unless the
government can show the violation will not recur.

The federal government keeps a list, known as the "No Fly List," of people who are not allowed to fly within, into, out of, or over the United States.
Since September 11,2001, the government has rapidly expanded the list to include as many 81,000 individuals by 2016. One of the people included
on the No Fly List was Yonas Fikre, a U.S. citizen originally from Eritrea. As an adult living in Portland, Oregon, he began a business distributing and
selling electronics in East Africa. In 2009, he traveled to Sudan to pursue a business opportunity. Upon his arrival, he met with officials at the U.S.
Embassy who informed him that he had been placed on the No Fly List. The Federal Bureau of Investigation (FBI) questioned him extensively about
his activities at and associations within his mosque in Portland. The agents informed him he could not return to the United States unless he agreed to
become an informant, reporting back to them on the activities and people who attended his mosque in Portland. He refused. A few weeks later, when
Fikre was visiting the United Arab Emirates, he was arrested, imprisoned, tortured, and held for 106 days before being flown to Sweden to stay with a
relative. He remained in Sweden until 2015, when the Swedish government returned him to Portland.

While in Sweden, Fikre filed suit against the U.S. government for denying him due process when it placed him on the No Fly List. He sought
declaratory relief, noting that the government had violated his constitutional rights and requesting that the government be compelled to remove him
from the list.

While the case was pending, Fikre was informed he had been removed from the No Fly List, but no explanation was given. The government then
moved to dismiss Fikre’s case as moot following its "own voluntary cessation" of the "challenged conduct" because the controversy had been
resolved when Fikre was removed from the list. The district court found in favor of the government, but the Ninth Circuit Court of Appeals reversed.
The circuit court held that the suit should only be dismissed if the government could show the "allegedly wrongful behavior" (here, the violation of
Fikre’s constitutional rights) cannot "'reasonably be expected to recur." The Ninth Circuit held that the government merely announcing his removal
from the list did not meet that criterion. The circuit court remanded to the district court, and this time the government provided testimony from the
acting deputy director of operations at the Terrorist Screening Center promising that Fikre would not be placed on the No Fly List again in the future,
given "currently available information." This satisfied the district court, which again held in favor of the government’s motion to dismiss, but, again,
the ruling did not satisfy the Ninth Circuit Court of Appeals.

Shortly after the Ninth Circuit ruled against the government, reiterating that the government needed to do more than remove Fikre from the list and
that its actions were still insufficient to meet the reasonable expectation of nonrecurrence standard, the Fourth Circuit Court of Appeals ruled in favor
of the government in a similar case, creating a circuit split. The Supreme Court granted the case to resolve the split, at the government’s request. The
Court heard arguments on January 28, 2024.

Ruling. In a nine-page unanimous opinion, Gorsuch ruled in favor of Fikre. He began, "[F]ederal judges are not counselors or academics; they are not
free to take up hypothetical questions that pique a party's curiosity or their own." As a result, federal courts must dismiss a case when there is no
longer a case or controversy to resolve. He acknowledged and reaffirmed the logic of the Ninth Circuit that in order for a case such as this truly to be
considered moot, the defendant must prove that there is no reasonable expectation that it will "return to [its] old ways." Given the wrongs that Fikre
alleged, that "the government placed him on the No Fly List for constitutionally impermissible reasons, including his religious beliefs," the case is not
moot. In Gorsuch’s view, simply promising not to relist Fikre given "currently available information" was not sufficient to prove that, if Fikre took
future actions that the government might find suspect (e.g., joining a new mosque or refusing again to become an informant), the government would
not use those actions as a reason to relist him. The government did not meet this burden of proof: "[I]t is the defendant's 'burden to establish' that it
cannot reasonably be expected to resume its challenged conduct."

Alito wrote a one-paragraph concurrence, joined by Kavanaugh, in which he emphasized that nothing about the decision implies that the government
must disclose classified information to demonstrate that the case is moot. He considered that the Court could reach the conclusion that the case is
moot without the use of any classified documents.

The decision affirmed the ruling of the Ninth Circuit Court of Appeals.

Document Citation
Johnson, Timothy, and Amanda Savage. "Federal Bureau of Investigation v. Fikre." Supreme Court Yearbook Online Edition, Last modified 2023.
http://library.cqpress.com/scyb/scyb23-2250-121537-3027962.

Document ID: scyb23-2250-121537-3027962
Document URL: http://library.cqpress.com/scyb/scyb23-2250-121537-3027962

© 2023, 2024, CQ Press, an Imprint of SAGE Publishing. All Rights Reserved.
2677 **rginia Avenue NW, Suite 600 » Washington, D.C. 20037  202-729-1800
’ rms of Service | Copyright Notice and Takedown Policy | Privacy Policy

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121537-3027962&type=toc&num=4&action=print&time=1732642242468& 11


http://www.cqpress.com/
http://www.sagepub.com/
https://library.cqpress.com/static.php?page=terms
https://us.sagepub.com/en-us/nam/copyright
https://us.sagepub.com/en-us/nam/privacy-policy

11/26/24,11:30 AM Supreme Court Yearbook Online Edition

Food and Drug Administration v. Alliance for Hippocratic Medicine

Food and Drug Administration v. Alliance for Hippocratic Medicine , decided by a 9-0 vote, June 13, 2024; Kavanaugh wrote the opinion of the
Court; Thomas concurred.

The plaintiffs lack standing to challenge the Food and Drug Administration (FDA)'s regulatory actions regarding the drug abortion medication,
mifepristone.

Mifepristone, approved by the FDA in September 2000 for terminating pregnancies, is used in more than half of all terminated pregnancies in the
United States. Initially, FDA regulations restricted its distribution to hospitals and medical facilities. The 2007 FDA Amendments Act introduced Risk
Evaluation and Mitigation Strategies (REMS), reinforcing the FDA's control over drug approvals. Despite a REMS review in 2011, mifepristone's
distribution remained restricted. However, in March 2016, the FDA expanded access by allowing medical practitioners to prescribe it and by
extending the period during pregnancy when it could be used. In response to the COVID pandemic, the FDA permitted mail distribution of
mifepristone from certified sources in April 2021, and approved pharmacies began distributing it in January 2023.

Following the Supreme Court's June 2022 decision in Dobbs v. Jackson Women's Health Organization , which eliminated the federal constitutional
right to abortion, several states moved to restrict mifepristone's sale. The Alliance for Hippocratic Medicine and other anti-abortion groups challenged
the FDA's 2000 approval, alleging inadequate consideration of evidence that it was a safe and effective drug. In April 2023, the District Court for the
Northern District of Texas ruled in favor of the Alliance for Hippocratic Medicine, thereby suspending the FDA's approval. Danco Laboratories, the
U.S. distributor of mifepristone, intervened at this point to join with the FDA to appeal the district court's decision. The Court of Appeals for the Fifth
Circuit partially stayed this decision, maintaining the original 2000 approval but nullifying the 2016 REMS changes that eased patient access to
mifepristone. On April 21,2023, the Supreme Court granted a request of the Biden administration to stay the Texas ruling and maintain access to the
drug while litigation continued. Both Danco Laboratories and the FDA then filed petitions for a writ of certiorari to the Supreme Court in September
2023, which granted it on December 13, 2023, consolidating Danco Laboratories, L.L.C. v. Alliance for Hippocratic Medicine with the FDA case.
The Court heard oral arguments on March 26, 2024.

Ruling. Kavanaugh, writing for a unanimous Court, rejected the plaintiffs' argument that the FDA's relaxed regulation of mifepristone injures them
because they are morally opposed to mifepristone being prescribed for abortions. He first laid out the plaintiffs' specific argument that, although they
are not required to prescribe mifepristone themselves, they could be required to provide emergency treatment to women who have obtained the drug
from other health care providers and then suffer complications. As to this position, Kavanaugh emphasized that because federal laws "definitively
protect doctors from being required to perform abortions or to provide other treatment that violates their consciences," the medical associations in
question have not shown that they are directly harmed by other doctors prescribing this drug. More to the point, on the issue of whether the doctors
have the right to sue, he said, "By requiring the plaintiff to show an injury in fact, Article Il standing screens out plaintiffs who might have only a
general legal, moral, ideological, or policy objection to a particular government action."

More broadly, Kavanaugh dismissed the medical associations' contention that treating patients who suffer complications would injure them by
diverting resources they could use for other patients and by increasing their insurance costs due to the administration of this specific drug. Rather, he
said that the link between the FDA's actions and these potential injuries "is too speculative or otherwise too attenuated to establish standing."

Finally, Kavanaugh rejected the suggestion that the plaintiffs "must have standing because if these plaintiffs do not have standing, then it may be that
no one would have standing to challenge FDA's 2016 and 2021 actions." In response, he noted that "it is not clear that no one else would have
standing to challenge FDA's relaxed regulation of mifepristone." However, even if no one else would have standing, he said that this does not mean
the current challengers must have standing. Instead, Kavanaugh concluded, "Rather, some issues may be left to the political and democratic
processes: The Framers of the Constitution did not 'set up something in the nature of an Athenian democracy or a New England town meeting to
oversee the conduct of the National Government by means of lawsuits in federal courts."

Thomas filed a concurring opinion to specifically discuss the Court's associational standing doctrine. He agreed with all of what the majority held but
concurred to make clear his position: "In this suit, rejecting our associational standing doctrine is not necessary to conclude that the plaintiffs lack
standing." He continued, "In an appropriate case, however, the Court should address whether associational standing can be squared with Article I1I's
requirement that courts respect the bounds of their judicial power."

The Court reversed the Fifth Circuit Court of appeals and remanded the case "for further proceedings consistent with this opinion."
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Harrow v. Department of Defense

Harrow v. Department of Defense , decided by a 9-0 vote, May 16, 2024; Kagan wrote the opinion of the Court.

The sixty-day deadline for a federal employee to petition the Federal Circuit to review a final decision of the Merit Systems Protection Board (MSPB)
is not a jurisdictional requirement.

In 2013, Stuart Harrow, an employee of the Department of Defense, challenged a six-day furlough by filing a claim with the Merit Systems Protection
Board (MSPB), which resolves federal employment disputes. Should he need to appeal a board decision because of a loss, federal law codified at 5 U.
S. C. §7703(b)(1) makes clear that Harrow must file an appeal with the federal circuit within sixty days of a decision.

The case proceeded as follows. First, an administrative judge upheld Harrow's furlough in a 2016 decision. He then asked for a review by the full
board, but the MSPB lost its quorum in early 2017. This delayed any resolutions for over five years. The board finally issued a decision in Harrow's
case in May 2022, affirming the judge's ruling.

Harrow then appealed to the circuit court but missed the sixty-day deadline when he submitted his petition more than 120 days late. Harrow said the
delay in appealing was due to a change in his work email address, which caused him to miss the notification of the board's decision. He only
discovered the decision after checking the board's website after the sixty-day period had passed. Still, Harrow appealed to the federal circuit and
asked it to consider these circumstances and accept his late petition.

The U.S. Court of Appeals for the Federal Circuit denied Harrow's request, stating that the sixty-day deadline was a jurisdictional requirement and
could not be extended, regardless of individual circumstances. The Supreme Court agreed to hear the case to determine if the sixty-day deadline is
jurisdictional, thus preventing any equitable considerations for late petitions. The justices heard oral arguments on March 25, 2024.

Ruling. Writing for a unanimous Court, Kagan ruled that procedural requirements are generally not considered jurisdictional unless Congress
explicitly states otherwise. This sets a high threshold for deeming a procedural rule jurisdictional: "Congress of course need not use 'magic words' to
convey that such a requirement confines a court's authority. . . . But our demand for a clear statement erects a 'high bar."" It is against this backdrop
that the Court reached its decision.

In terms of the specific case facts, Kagan pointed out that the language of federal law does not indicate that the sixty-day deadline is jurisdictional.
Indeed, while the statute uses mandatory terms such as "shall be filed," such language is insufficient to make a time bar jurisdictional. In fact, the law
in question does not reference the Federal Circuit's jurisdiction or its authority to hear claims filed after the deadline. Most important, in Kagan's view,
"Not even the Government, which defends the view that the 60-day limit is jurisdictional, argues otherwise."

Additionally, Kagan found that the law that the government relied on, 28 U. S. C. §1295(a)(9), which confers jurisdiction on the Federal Circuit over
appeals from the MSPB, does not automatically render the sixty-day deadline jurisdictional. In this section of federal law, Kagan noted that the phrase
"pursuant to" can have various interpretations and does not necessarily imply strict adherence to every requirement. More to the point, she wrote, "We
have almost never treated the sort of routine rules swept up in the Government's 'pursuant to' reading as absolute bars to judicial action, neither
subject to forfeiture nor excusable for equitable reasons."

Kagan also addressed the government's reliance on Bowles v. Russell (2007), in which the Supreme Court held that the deadline for filing an appeal
from one Article III court to another is jurisdictional. Here, she explained, that Bowles does not apply "because Harrow appealed to the Federal
Circuit not from another court but from an agency."

In the end, the Court ruled that, because Congress did not clearly state that the sixty-day deadline is jurisdictional, the deadline should be interpreted
as a nonjurisdictional procedural requirement.

The Court vacated the judgment of the appellate court and remanded the case "for further proceedings consistent with this opinion."
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Smith v. Arizona

Smith v. Arizona , decided by a 9-0 vote, June 21, 2024; Kagan wrote the majority opinion; Thomas and Gorsuch concurred in part; Alito concurred
in the judgment.

An expert presenting an absent analyst's true statements to support the testifying expert's own opinion does not violate the Confrontation Clause of the
Sixth Amendment, and those statements are considered as evidence for their truth.

Jason Smith was arrested after the police found him in a shed on his property along with large quantities of what law enforcement thought was
methamphetamine and marijuana. These substances were sent to a lab where Department of Public Safety (DPS) scientist Elizabeth Rast tested them.
Her results showed that the substances were illegal drugs, and she filed a signed report that laid out this conclusion. However, before Smith's trial
began, Rast stopped working for the DPS. As a result, the prosecution used her report, but had another DPS scientist, Greggory Longoni, testify at
trial that the substances the officers found were illegal drugs. Longoni relied on Rast's tests during his testimony, and Smith was convicted in state
court and sentenced to four years in prison.

Smith appealed his conviction, but the Arizona Court of Appeals ruled that the use of Longoni's testimony did not violate the Sixth Amendment's
Confrontation Clause—which states that in all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him
—because Longoni merely offered his independent opinion, relying on the factual analysis prepared by Rast. The appellate court concluded that
Smith's attorneys were able to cross-examine Longoni, and they could have also subpoenaed Rast to testify if they believed confronting her was
appropriate for Smith's defense. Smith then filed a writ of certiorari with the Supreme Court. The justices granted it on September 29, 2023, and heard
oral arguments on January 10, 2024.

Ruling. In a unanimous opinion, Kagan explained that Smith could win his case if Rast's statements were used at trial to prove the statements were
true instead of serving as the basis for Longoni's opinion. She emphasized that "truth is everything" for testimonies like Longoni's. Kagan said, "If an
expert for the prosecution conveys an out-of-court statement in support of his opinion, and the statement supports that opinion only if true, then the
statement has been offered for the truth of what it asserts." In other words, out-of-court statements are valuable to the prosecution precisely because
they are true.

Kagan said that Longoni could testify that the substances found on the property were illegal drugs only because "he accepted the truth of what Rast
had reported about her work in the lab—that she had performed certain tests according to certain protocols and gotten certain results." She pointed out
that experts such as Longoni can still "play a useful role in criminal trials." For instance, Longoni could testify about the normal operations of the lab
where Rast worked or discuss forensic guidelines and techniques more broadly.

Thomas wrote a separate concurrence that focused on whether Rast's report statements were testimonial. He disagreed that "the Arizona Court of
Appeals should answer that question by looking to each statement's 'primary purpose." Rather, he said the Confrontation Clause only applies to
formal testimony, such as affidavits, depositions, or in-court testimony, so the question is "whether the statement is 'similar in solemnity to the . . .
examination practices that the Confrontation Clause was designed to prevent."

Gorsuch wrote a concurrence that also focused on the "primary purpose" test for determining testimony. He said that such a test might cause
confusion in future trials. However, he thought the Court should not have addressed this issue.

Alito agreed with the Court's judgment, but not with its reasoning. He said that the ruling "inflicts a needless, unwarranted, and crippling wound on
modern evidence law" because it generally allows experts to disclose information behind their opinions. Despite his disagreement, Alito said that the
case should return to the state courts because "Longoni stepped over the line and at times testified to the truth of the matter asserted." Such testimony
raised issues related to the Confrontation Clause of the Sixth Amendment.

The Court vacated the judgment of the Arizona Court of Appeals and remanded the case "for further proceedings not inconsistent with this opinion."
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Smith v. Spizzirri
Smith v. Spizzirri , decided by a 90 vote, May 16, 2024; Sotomayor wrote the opinion of the Court.

The courts do not have discretion over whether they must stay or dismiss a proceeding while arbitration pends under section 3 of the Federal
Arbitration Act (FAA).

Wendy Smith and several other petitioners are, or were, delivery drivers for a courier service run by respondent Keith Spizzirri. Smith and other
petitioners sued Spizzirri, claiming that he had misclassified them as independent contractors, allowing him to avoid paying fair and legal wages.
They alleged they were denied minimum wage, paid sick leave, and overtime wages. Generally, claims such as the ones Smith and her colleagues
were making are arbitrable under the FAA. Section 3 of the FAA specifies that any party can ask the courts to stay any trial proceedings until after
arbitration has concluded. In other words, instead of just dismissing a case and directing it to arbitration, §3 allows parties to request that trial action
be stayed with the potential to pick up at a later date, should arbitration fail.

Smith and her colleagues acknowledged that their claims were arbitrable under the FAA. However, the district court dismissed the case and
compelled arbitration. In its opinion, the district court read §3 to mean that when all claims in the lawsuit were subject to arbitration, §3 did not apply.
The Ninth Circuit Court of Appeals affirmed the district court's decision. Both the district and appellate courts relied on past circuit court precedent.
However, in its opinion, the Ninth Circuit urged the Supreme Court to take up the case to resolve tension in the courts of appeals over the
interpretation of §3. The Supreme Court granted certiorari on January 12, 2024, and heard oral arguments on April 22, 2024.

Ruling. Sotomayor wrote for a unanimous Court. In the six-page opinion, she contended that, when interpreting this statute, "text, structure, and
purpose all point to the same conclusion": courts do not have jurisdiction to dismiss the case rather than staying the proceedings. She wrote that the
case was dictated by the use of the word "shall" in §3, which "creates an obligation impervious to judicial discretion." That the word "shall" creates "a
mandatory obligation" is consistent with the Court's previous interpretations of this word in other parts of the FAA.

Sotomayor also reiterated that the word "stay" in the statute "ensures that the parties can return to federal court if arbitration breaks down or fails to
resolve the dispute." Dismissing the suit forecloses that option. The structure of the FAA along with a plain-meaning interpretation both require the
stay to be issued while arbitration is in process. The FAA likewise intends to give a "supervisory role" to the courts over the arbitration process.
Staying the litigation, as opposed to dismissing it, preserves that intended role for the courts in the process.

The decision reversed the Ninth Circuit Court of Appeals and remanded the case "for further proceedings consistent with this opinion."
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Brown v. United States
Brown v. United States , decided by a 63 vote, May 23, 2024; Alito wrote the majority opinion; Jackson, Kagan, and Gorsuch dissented.

A state drug conviction qualifies as a predicate offense under the Armed Career Criminal Act (ACCA) if the substance involved in the conviction was
included on the federal schedules at the time the conviction occurred.

In 2016, Justin Rashaad Brown engaged in a series of controlled cocaine sales to police officers. These sales gave officers cause to obtain search
warrants. During two subsequent warrant-authorized searches of Brown's residence, officers discovered cocaine and a loaded .38-caliber revolver. As
aresult, in 2018, a federal grand jury indicted Brown on multiple drug charges and for possession of a firearm by a convicted felon, in violation of
federal law. He also had multiple state law convictions for marijuana possession.

Brown entered a guilty plea in 2019 and was sentenced two years later. At sentencing, the probation officer recommended that Brown receive the
mandatory minimum sentence under the ACCA, which imposes a minimum sentence of fifteen years in prison for anyone with at least three previous
violent felonies or serious drug offense convictions who illegally possesses a firearm. The probation officer cited Brown's prior convictions to justify
this recommendation: four Pennsylvania convictions for possession of marijuana with intent to distribute between 2009 and 2014 and one
Pennsylvania conviction for cocaine distribution in 2008.

Brown contested this application of the ACCA, arguing that his previous marijuana convictions did not involve a controlled substance under the
Controlled Substances Act, which places into one of five schedules all substances that were in some manner regulated under existing federal law. In
2018, Congress passed the Agriculture Improvement Act, which excluded certain hemp products from the federal definition of marijuana. Due to this
discrepancy, Brown argued that his marijuana convictions no longer qualified as serious drug offenses and that, therefore, the ACCA does not apply to
his case.

The U.S. District Court for the Middle District of Pennsylvania rejected Brown's argument and sentenced him under the ACCA. The Third Circuit
Court of Appeals affirmed this decision, concluding that Brown was properly subject to the ACCA's enhanced penalties because he violated the law
when the federal and state definitions of marijuana were categorically identical. Brown filed a writ of certiorari with the Supreme Court, which
granted it on May 15,2023, and consolidated the case with Jackson v. United States . The Court heard oral arguments on November 27, 2023.

Ruling. Writing for the majority, Alito made two main arguments in support of affirming the decision of the court of appeals. First, he turned to
precedent and statutory context to agree with the government's interpretation that the federal and state definitions of a drug must align at the time the
state crime was committed. He pointed out that the ACCA, as a recidivist statute, assesses a defendant's prior convictions to evaluate that individual's
culpability and dangerousness, retrospectively. He cited McNeil v. United States (2011) to support the idea that the Court has always been "backward
looking" in terms of using the law under which a defendant was convicted.

Beyond precedent, Alito turned to the plain meaning of federal law. The plain language of federal law indicates subsequent changes to federal law do
not change the fact that the defendant was convicted and sentenced for a drug offense under the law at the time of conviction. In other words, a
change in a federal drug schedule does not alter the fact that an offense under the Controlled Substances Act is a serious drug offense. This position,
advocated by the United States, was the most intuitive way for Alito to rule in the case.

In dissent, Jackson, joined by Kagan and Gorsuch, took issue with the majority's use of federal drug schedules in effect at the time of a defendant's
prior state drug conviction when determining the applicability of the fifteen-year mandatory minimum under the ACCA. Jackson emphasized that the
courts should actually apply the drug schedules in effect at the time of the offense that triggers ACCA's potential application, in other words "at the
time of the defendant's federal firearms offense—i.e., the relevant timeframe for the purpose of the court's interpretation of ACCA's 'serious drug
offense' language." And, in response to Alito's argument based on precedent and the plain language of the statute, she states that both should lead to
the opposite outcome in favor of Brown.

The Court affirmed the judgments of the Third Circuit Court of Appeals.
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Chiaverini v. City of Napoleon, Ohio

Chiaverini v. City of Napoleon, Ohio , decided by a 6-3 vote, June 20, 2024; Kagan wrote the majority opinion; Thomas, Alito, and Gorsuch
dissented.

To claim malicious prosecution under 42 U. S. C. §1983, a plaintiff must show that he or she was charged without probable cause and that this charge
led to an unreasonable seizure of that individual's person in violation of the Fourth Amendment.

Jascha Chiaverini, a jewelry store owner, bought a ring for $45 from a petty thief. When the rightful owners demanded its return, Chiaverini refused,
citing a letter from the police instructing him to retain the ring as evidence. For reasons that were unclear to police, Chiaverini told police that he was
operating his store without a license. As a result of that admission, the police turned their focus to Chiaverini's business practices and filed three
complaints against him: receiving stolen property and dealing in precious metals without a license, both of which are misdemeanors, and money
laundering, which is a felony. When they prepared a document laying out their reasons for probable cause, officers focused on the felony charge. They
claimed that Chiaverini admitted to them that he knew the ring was stolen, a necessary fact to meet the definition of money laundering. Chiaverini
denied ever making these statements. Chiaverini was arrested and detained for three days for questioning. Ultimately, however, the charges were
dismissed because the prosecution said it had more important priorities and did not wish to pursue the charges.

Chiaverini, believing his three-day arrest was unjustified because he was held for three days and no charges were filed, sued the officers under 42 U.
S. C. §1983, which allows individuals to sue state government employees for malicious prosecution if they believe their civil rights have been
violated. Chiaverini argued the officers lacked probable cause for the money laundering charge, and therefore his arrest and detainment violated his
Fourth Amendment rights. He claimed the officers falsely asserted he knew the ring was stolen and that they could not prove its value exceeded
$1,000, as required by Ohio law. The district court granted summary judgment to the officers, and the Sixth Circuit Court of Appeals affirmed,
holding that the presence of probable cause for any charge barred the malicious-prosecution claim. Chiaverini appealed to the Supreme Court, and it
granted certiorari to resolve a split between different courts of appeals on the issue. The Court heard oral arguments on April 15,2024.

Ruling. Writing for the majority, Kagan emphasized that the Fourth Amendment requires probable cause for each individual charge, and the presence
of probable cause for one charge does not automatically insulate officers from liability for other charges that lack probable cause. Kagan reasoned that
allowing valid charges to shield invalid ones would undermine the constitutional protections against unreasonable seizures. She noted that a single
baseless charge could lead to an unlawful detention, regardless of the existence of other valid charges. As Kagan observed, "Under [the Fourth]
Amendment, a pretrial detention (like the one Chiaverini suffered) must be based on probable cause. . . . Otherwise, such a detention counts as an
unreasonable seizure. And even when a detention is justified at the outset, it may become unreasonably prolonged if the reason for it lapses. . . . So if
an invalid charge—say, one fabricated by police officers—causes a detention either to start or to continue, then the Fourth Amendment is violated."

Kagan further wrote that traditional common-law principles support evaluating probable cause on a charge-by-charge basis. She pointed out that,
historically, courts have not allowed the presence of well-founded charges to negate the harm caused by groundless ones. This approach ensures that
individuals are protected from the arbitrary and unjust use of prosecutorial power, aligning with the Fourth Amendment's purpose of guarding against
unreasonable seizures.

Kagan also addressed the issue of causation, clarifying that the invalid charge must have contributed to the seizure for a Fourth Amendment violation
to occur. She acknowledged the complexities involved when multiple charges are present but underscored that each charge must independently meet
the probable cause standard. This nuanced approach prevents officials from using valid charges as a cover for prosecutorial overreach and maintains
the integrity of constitutional protections.

Thomas, joined by Alito, issued a dissenting opinion in which he stated that a malicious-prosecution claim should not be based on the Fourth
Amendment. He contended that the elements of malicious prosecution, such as malice and termination in favor of the accused, do not align with the
Fourth Amendment's protections "against unreasonable searches and seizures." Quoting Manuel v. Joliet (2017), he argued that while "malice . . . is
the core element of a malicious prosecution claim, it is firmly established that the Fourth Amendment standard of reasonableness is fundamentally
objective."

Gorsuch also dissented, expressing concern over creating a new Fourth Amendment tort for malicious prosecution. He suggested that such claims
would be more appropriately housed under the Fourteenth Amendment's due process protections because the Fourth Amendment does not address the
judicial processes involved in prosecutions.

The Court vacated the Sixth Circuit's decision and remanded the case "for further proceedings consistent with this opinion."
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Culley v. Marshall

Culley v. Marshall , decided by a 6-3 vote, May 9, 2024; Kavanaugh wrote the majority opinion; Gorsuch concurred; Sotomayor, Kagan, and Jackson
dissented.

The Fourteenth Amendment's Due Process Clause mandates a timely forfeiture hearing, but it does not mandate a separate preliminary hearing in civil
forfeiture cases concerning personal property.

Halima Culley and Lena Sutton loaned their cars to others who were later arrested by Alabama police for possession or trafficking of controlled
substances. Their cars were then confiscated under an Alabama civil forfeiture law allowing seizure, with the condition that the state would promptly
initiate a forfeiture case.

Alabama commenced forfeiture proceedings against Culley and Sutton's cars ten days after seizure. During the pendency of her forfeiture
proceedings, Culley filed a class-action lawsuit in federal court, seeking monetary damages. She alleged that state officials violated her due process
rights by retaining her car during the forfeiture process without conducting preliminary hearings. The U.S. District Court for the Southern District of
Alabama dismissed this claim. Sutton sued in the U.S. District Court for the Northern District of Alabama, which ruled that Sutton's forfeiture hearing
was timely and satisfied due process. The U.S. Court of Appeals for the Eleventh Circuit Court consolidated the two cases and upheld the dismissal. It
determined that a timely forfeiture hearing provides adequate due process and that a separate preliminary hearing is not constitutionally mandated.

Culley filed a writ of certiorari to the Supreme Court, which it granted on April 17,2023, and the Court heard oral arguments on October 30, 2023.

Ruling. Kavanaugh wrote the majority opinion for the Court, in which he stated that the Due Process Clause generally necessitates notice and a
hearing before seizing real property. However, immediate seizure of personal property that is subject to civil forfeiture may be allowed if there is a
risk that the property may be "removed, destroyed, or concealed." Following seizure, due process mandates a timely forfeiture hearing, as established
in United States v. Von Neumann (1986) and United States v. $8,850 (1983). These cases clarified that a "separate preliminary hearing" to determine
retention of seized personal property pending the ultimate forfeiture hearing is not constitutionally required.

While Culley advocated for a separate preliminary hearing to expedite her ability to recover her property, these precedents already ensure a timely
hearing. Further, Kavanaugh pointed out that Culley's analogy to Fourth Amendment hearings in criminal contexts is flawed because "the Fourth
Amendment hearings are not adversarial, and they address only whether probable cause supports the arrestee's detention." Here, according to
Kavanaugh, the Due Process Clause does not mandate preliminary procedures for property retention.

Beyond his use of key precedents, Kavanaugh pointed to historical practice, in which due process does not mandate preliminary hearings in civil
forfeiture cases. He wrote, "Since the Founding era, many federal and state statutes have authorized the Government to seize personal property and
hold it pending a forfeiture hearing, without a separate preliminary hearing."

Gorsuch filed a concurring opinion joined by Thomas. In the opinion, Gorsuch agreed with the majority but found that the opinion also left many
unanswered questions. He was specifically concerned with how "the profound changes in civil forfeiture practices" have affected the due process
afforded to those who forfeit property.

Sotomayor wrote a dissenting opinion that both Kagan and Jackson joined. She noted that the Court's decision was too broad. More specifically, she
considered that the majority's decision would, ultimately, limit lower courts' ability to address abuses within the civil forfeiture system. Consequently,
she would have determined "only which due process test governs whether a retention hearing is required and left it to the lower courts to apply that
test to different civil forfeiture schemes."

The Court affirmed the decision of the Eleventh Circuit Court of Appeals.
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Fischer v. United States

Fischer v. United States , decided by a 6-3 vote, June 28, 2024; Roberts wrote the majority opinion; Jackson concurred; Barrett, Sotomayor, and
Kagan dissented.

The Sarbanes-Oxley Act, which bars obstruction of an official proceeding, applies only to evidence tampering, such as the destruction of records or
documents.

On January 6, 2021, Congress was convening in the U.S. Capitol to certify the 2020 presidential election results, declaring Joe Biden as the winner.
Thousands of supporters for the losing candidate, Donald J. Trump, stormed the U.S. Capitol to disrupt the certification process. These supporters
overwhelmed law enforcement officers who attempted to stop them, causing a riot that forced members of Congress to halt the certification process
and flee for safety. Congress was unable to resume its work for six hours.

Joseph Fischer was indicted for offenses related to his participation in the January 6 Capitol riot. He was charged with assaulting, resisting, or
impeding certain officers. His misdemeanor offenses included disorderly conduct in the Capitol building and trespassing on restricted grounds, with
the intent to disrupt congressional sessions and government functions. Additionally, he faced a count of obstruction of an official proceeding.

Fischer challenged this obstruction charge claiming that 18 U. S. C. §1512(c)(2), known as the Sarbanes-Oxley Act, a statue which makes it a crime
to obstruct, influence, or impede any official proceeding, did not apply to his alleged conduct on that day. The District Court for the District of
Columbia agreed with Fischer and held that the statute does not apply to assaultive conduct committed in furtherance of an attempt to stop Congress
from performing a constitutionally required duty. The Court of Appeals for the D.C. Circuit reversed this decision and said that the broad reading of
the statute applies to various forms of obstructive conduct rather than to conduct only related to investigations and evidence. Fischer then filed a writ
of certiorari to the Supreme Court. The justices granted it on December 13,2023, and heard oral arguments on April 16, 2024.

Ruling. Writing for the majority, Roberts explained that general principles for interpreting statutes suggest "a general phrase can be given a more
focused meaning by the terms linked to it." In this case, the Sarbanes-Oxley Act provides specific examples of evidence tampering prohibited by the
law, including altering a record or concealing a document. He said that if the interpretation of the statute were as broad as the government claimed,
"there would have been scant reason for Congress to provide any specific examples at all."

Roberts also used the history of the statute to support the point that it criminalized only using intimidation, physical force, or "corruptly persuading"
someone else "to, among other things, shred documents." He also suggested that the government's broad interpretation of Sarbanes-Oxley would have
additional consequences because it "would criminalize a broad swath of prosaic conduct, exposing activists and lobbyists alike to decades in prison."

Jackson agreed with the majority, and wrote a concurring opinion to emphasize her view on the case. She noted that, despite "the shocking
circumstances involved in this case . . . this Court's task is to determine what conduct is proscribed by the criminal statute that has been invoked as the
basis for the obstruction charge at issue here." Agreeing with the Court's opinion, she found it hard to believe "that Congress would have inserted a
breathtakingly broad, first-of-its-kind criminal obstruction statute . . . in the midst of a significantly more granular series of obstruction prohibitions
without clarifying its intent to do so."

However, Jackson noted that the charges against Fischer could still proceed because he was accused of "corruptly obstructing 'a proceeding before
Congress.' . . . That official proceeding plainly used certain records, documents, or objects—including, among others, those relating to the electoral
votes themselves."

Barrett, joined by Sotomayor and Kagan, dissented, and suggested that the Court should "stick to the text" of statutes when they "go further than the
problem that inspired them." She criticized the Court for performing "textual backflips to find some way —any way—to narrow the reach" of the
Sarbanes-Oxley Act. The statute's text clearly supports the government's broader interpretation because it "covers all sorts of actions that affect or
interfere with official proceedings."

Barrett also addressed the majority's concern that the government's interpretation could result in long criminal sentences for activists and lobbyists.
She pointed out that defendants can be convicted under the statute only if the government can prove they acted "corruptly." Additionally, while the
law allows for a maximum sentence of twenty years, it does not specify a minimum sentence, which suggests that Congress believed the conduct
covered by the law "may run the gamut from major to minor."

The Court vacated the judgment of the D. C. Circuit and remanded the case for "further proceedings consistent with this opinion."
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Garland v. Cargill

Garland v. Cargill , decided by a 6-3 vote, June 14, 2024; Thomas wrote the majority opinion; Alito concurred; Sotomayor, Kagan, and Jackson
dissented.

Semiautomatic rifles that are equipped with bump stocks cannot be classified by the Bureau of Alcohol, Tobacco, and Firearms (ATF) as
"machineguns," which are generally prohibited under federal law.

Bump stocks are an accessory that modifies semiautomatic rifles such that they discharge ammunition at a rate of hundreds of rounds per minute.
Following a 2017 mass shooting in Las Vegas, Nevada, the Trump administration introduced a new rule that reclassified bump stocks as machine guns
because adding a bump stock allows a semiautomatic gun to act like a machine gun such that a user does not need to pull a trigger multiple times to
shoot multiple bullets. It did so because a bump stock was used in that shooting, and political pressure led the administration to reclassify them so
bump stocks could be easier to regulate or ban. Under the 2018 regulation, individuals who possessed bump stocks were required to either destroy
them or surrender them to a local ATF office. If they did not do so, these individuals faced potential criminal consequences.

Michael Cargill, a U.S. Army veteran and owner of a gun store in Austin, Texas, was compelled by the new rule to turn in two bump stocks to the
ATF. Unhappy with the new regulation, he challenged it in the District Court for the Western District of Texas as a violation of his Second
Amendment right to bear arms. When he lost at the district court, Cargill appealed, and the Court of Appeals for the Fifth Circuit reversed the district
court, thereby invalidating the new regulation. The majority agreed that the federal law was ambiguous as to whether a semiautomatic rifle equipped
with a bump stock fit the statutory definition of a machine gun. Attorney General Merrick Garland then filed a writ of certiorari to the Supreme Court,
which it granted. The justices heard oral arguments on February 28, 2024.

Ruling. Thomas, writing for the majority, highlighted how semiautomatic rifles with bump stocks do not discharge more than one shot "by a single
function of the trigger." More specifically, he said that each time a shooter fires such a rifle, that person must "release pressure from the trigger and
allow it to reset before reengaging the trigger for another shot." So adding a bump stock does not turn a rifle into a machine gun. Rather, bump stocks
reduce the time between separate trigger functions, which enables the shooter to press the trigger again quickly.

Thomas further elaborated that even if a semiautomatic rifle equipped with a bump stock does discharge more than one shot "by a single function of
the trigger," it does not do so "automatically," as is required for the gun to be classified as semiautomatic according to §5845(b) of the federal firearms
law. Thomas reasoned that a shooter wanting to fire multiple shots with such a rifle must "actively maintain just the right amount of forward pressure
on the rifle's front grip with his trigger hand." This additional effort from the shooter means that the addition of a bump stock to a semiautomatic rifle
does not make that rifle a machine gun.

Alito wrote a concurring opinion in which he acknowledged that, although the Congress that enacted the machine gun prohibition may not have seen
any material difference between a machine gun and a semiautomatic rifle equipped with a bump stock, the "statutory text is clear, and we must follow
it." In short, the specific definition of a machine gun, in the text of federal law, does not include rifles with added bump stocks. If Congress would like
to change the meaning of the law, Alito wrote that it "can amend the law —and perhaps would have done so already if ATF had stuck with its earlier
interpretation. Now that the situation is clear, Congress can act."

In her dissent, Sotomayor, joined by Kagan and Jackson, said that semiautomatic rifles equipped with bump stocks should be classified as machine
guns and should be included in the federal ban. Quoting §5845(b), she pointed out that the key issue lies in the capability of these rifles to discharge
multiple shots with a single trigger pull: with the proper pressure on the bump stock, a "bump-stock-equipped semiautomatic rifle fires 'automatically
more than one shot, without manual reloading, by a single function of the trigger."" Thus, she found that bump stocks make semiautomatic guns into
machine guns.

Sotomayor also wrote that Congress originally aimed to restrict access to machine guns because they eliminated the need for rapid manual trigger
pulls to achieve continuous firing. She suggested that bump stocks serve this purpose by enabling a shooter to achieve a firing rate ranging from 400
to 800 rounds per minute. More specifically, Sotomayor said the majority departed from the plain meaning, both historically and presently, of
Congress's intent to regulate machine guns. The result is that gun users and manufacturers will be able to bypass federal law that was meant to ban
machine guns.

The Court affirmed the judgment of the Fifth Circuit Court of Appeals.
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Gonzalez v. Trevino

Gonzalez v. Trevino , decided by an 8—1 vote, June 20, 2024, per curiam; Alito, Kavanaugh, and Jackson concurred; Thomas dissented.

The Fifth Circuit Court of Appeals did not properly apply the exception to the no-probable-cause rule set out in Nieves v. Bartlett (2019), which
allows evidence of comparable crimes, even if those comparisons are not explicit.

In Nieves, the Supreme Court ruled that plaintiffs claiming that an arrest was retaliatory "must plead and prove the absence of probable cause for the
arrest." It also laid out an exception to this rule—although a narrow one —that is, the existence of probable cause does not defeat a plaintiff 's claim if
"objective evidence" can be produced that the plaintiff "was arrested when otherwise similarly situated individuals not engaged in the same sort of
protected speech had not been." It is under the guise of this precedent that the Court agreed to hear Gonzalez.

In 2019, Sylvia Gonzalez was elected to the city council of Castle Hills, Texas. Her first act in office was to secure signatures to have the city manager
removed from office. At the end of a two-day discussion of her petition, Gonzalez was getting ready to leave the meeting and had the petition in her
bag. Trevino, the mayor of the town, went to the police to complain that Gonzalez had taken the petition document in violation of state law.
Specifically, Gonzalez was charged with violating a state law that criminalizes the intentional tampering with government records. This charge arose
after she placed a petition criticizing the city manager—a petition she initiated —in her binder. Gonzalez said she accidentally picked up the petition
with other papers after a long meeting. She spent a day in jail for the offense and ultimately resigned from the city council. The district attorney did
not pursue the charges against her.

In 2020, Gonzalez filed a case in the District Court for the Western District of Texas. In the suit, she argued that the charges against her were
motivated by retaliation from three city officials —the mayor, the police chief, and a detective—because she had criticized the city manager.
Gonzalez's complaint highlighted that she was the only person charged in the past ten years under the state's government records law for temporarily
misplacing government documents. Her evidence included data showing that almost all of the 215 felony indictments under that law involved the use
or creation of fake government IDs. This evidence demonstrated, in her mind, that only people tampering with official document—and not misplacing
them—had ever been arrested under this law.

The district court ruled in Gonzalez's favor based on the evidence she provided of similar cases, but the Fifth Circuit Court of Appeals reversed this
decision because it thought it fell under the exception laid out in Nieves. Gonzalez then filed a writ of certiorari with the Supreme Court, which
granted the motion. The justices heard oral arguments on March 20, 2024.

Ruling. In a per curiam decision, the Court ruled for Gonzalez. It said, "Although the Nieves exception is slim, the demand for virtually identical and
identifiable comparators goes too far." The Court found that Gonzalez's evidence was sufficient to allow her case to proceed because "the fact that no
one has ever been arrested for engaging in a certain kind of conduct—especially when the criminal prohibition is longstanding and the conduct at
issue is not novel —makes it more likely that an officer has declined to arrest someone for engaging in such conduct in the past."

Alito wrote a concurring opinion to provide more guidance to courts handling similar cases. He said that, in the future, if plaintiffs are not required to
provide "the kind of strict comparator evidence demanded by the Fifth Circuit," they will circumvent "the whole purpose of the no-probable-cause
rule." Alito emphasized that courts "should not conflate the question of whether certain evidence can be considered under the Nieves exception with
the entirely distinct question whether the evidence suffices to satisfy this threshold inquiry."

Kavanaugh wrote a concurring opinion to explain that the Court was looking at the wrong question because "Gonzalez's argument turns not on her
conduct (taking government records) but rather on her mens rea. She essentially argues that an objectively reasonable officer would have known that
Gonzales accidentally rather than intentionally took the government record." Therefore, he said Nieves does not apply to this case.

Jackson wrote a concurring opinion highlighting the Court's recognition that Gonzalez could rely on evidence that "no one charged with the crime for
which she was arrested had engaged in conduct similar to hers" and that this was "objective evidence admissible to prove that she 'was arrested when
otherwise similarly situated individuals not engaged in the same sort of protected speech had not been." Jackson went on to explain that this evidence
was not the only sort that plaintiffs can use to meet the Nieves exemption.

Thomas dissented from the Court's decision to reiterate that to bring a claim alleging an arrest in retaliation for the exercise of First Amendment
rights, a plaintiff "should have to plead and prove a lack of probable cause."

The Court vacated the judgment of the Fifth Circuit and remanded the case "for the lower courts to assess whether Gonzalez's evidence suffices to
satisfy the Nieves exception."
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Smith v. Arizona

Smith v. Arizona , decided by a 9-0 vote, June 21, 2024; Kagan wrote the majority opinion; Thomas and Gorsuch concurred in part; Alito concurred
in the judgment.

An expert presenting an absent analyst's true statements to support the testifying expert's own opinion does not violate the Confrontation Clause of the
Sixth Amendment, and those statements are considered as evidence for their truth.

Jason Smith was arrested after the police found him in a shed on his property along with large quantities of what law enforcement thought was
methamphetamine and marijuana. These substances were sent to a lab where Department of Public Safety (DPS) scientist Elizabeth Rast tested them.
Her results showed that the substances were illegal drugs, and she filed a signed report that laid out this conclusion. However, before Smith's trial
began, Rast stopped working for the DPS. As a result, the prosecution used her report, but had another DPS scientist, Greggory Longoni, testify at
trial that the substances the officers found were illegal drugs. Longoni relied on Rast's tests during his testimony, and Smith was convicted in state
court and sentenced to four years in prison.

Smith appealed his conviction, but the Arizona Court of Appeals ruled that the use of Longoni's testimony did not violate the Sixth Amendment's
Confrontation Clause—which states that in all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him
—because Longoni merely offered his independent opinion, relying on the factual analysis prepared by Rast. The appellate court concluded that
Smith's attorneys were able to cross-examine Longoni, and they could have also subpoenaed Rast to testify if they believed confronting her was
appropriate for Smith's defense. Smith then filed a writ of certiorari with the Supreme Court. The justices granted it on September 29, 2023, and heard
oral arguments on January 10, 2024.

Ruling. In a unanimous opinion, Kagan explained that Smith could win his case if Rast's statements were used at trial to prove the statements were
true instead of serving as the basis for Longoni's opinion. She emphasized that "truth is everything" for testimonies like Longoni's. Kagan said, "If an
expert for the prosecution conveys an out-of-court statement in support of his opinion, and the statement supports that opinion only if true, then the
statement has been offered for the truth of what it asserts." In other words, out-of-court statements are valuable to the prosecution precisely because
they are true.

Kagan said that Longoni could testify that the substances found on the property were illegal drugs only because "he accepted the truth of what Rast
had reported about her work in the lab—that she had performed certain tests according to certain protocols and gotten certain results." She pointed out
that experts such as Longoni can still "play a useful role in criminal trials." For instance, Longoni could testify about the normal operations of the lab
where Rast worked or discuss forensic guidelines and techniques more broadly.

Thomas wrote a separate concurrence that focused on whether Rast's report statements were testimonial. He disagreed that "the Arizona Court of
Appeals should answer that question by looking to each statement's 'primary purpose." Rather, he said the Confrontation Clause only applies to
formal testimony, such as affidavits, depositions, or in-court testimony, so the question is "whether the statement is 'similar in solemnity to the . . .
examination practices that the Confrontation Clause was designed to prevent."

Gorsuch wrote a concurrence that also focused on the "primary purpose" test for determining testimony. He said that such a test might cause
confusion in future trials. However, he thought the Court should not have addressed this issue.

Alito agreed with the Court's judgment, but not with its reasoning. He said that the ruling "inflicts a needless, unwarranted, and crippling wound on
modern evidence law" because it generally allows experts to disclose information behind their opinions. Despite his disagreement, Alito said that the
case should return to the state courts because "Longoni stepped over the line and at times testified to the truth of the matter asserted." Such testimony
raised issues related to the Confrontation Clause of the Sixth Amendment.

The Court vacated the judgment of the Arizona Court of Appeals and remanded the case "for further proceedings not inconsistent with this opinion."

Document Citation
Johnson, Timothy, and Amanda Savage. "Smith v. Arizona." Supreme Court Yearbook Online Edition, Last modified 2023.
http://library.cqpress.com/scyb/scyb23-2250-121537-3028003.

Document ID: scyb23-2250-121537-3028003
Document URL: http://library.cqpress.com/scyb/scyb23-2250-121537-3028003

© 2023, 2024, CQ Press, an Imprint of SAGE Publishing. All Rights Reserved.
2600 Virginia Avenue NW, Suite 600 ¢ Washington, D.C. 20037 « 202-729-1800
General Terms of Service | Copyright Notice and Takedown Policy | Privacy Policy

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121537-3028003 &type=toc&num=7 &action=print&time=1732642283644&


http://www.cqpress.com/
http://www.sagepub.com/
https://library.cqpress.com/static.php?page=terms
https://us.sagepub.com/en-us/nam/copyright
https://us.sagepub.com/en-us/nam/privacy-policy

11/26/24, 11:44 AM Supreme Court Yearbook Online Edition

McElrath v. Georgia

McElrath v. Georgia , decided by a 9-0 vote, February 21, 2024; Jackson wrote the opinion of the Court; Alito concurred.

The Fifth Amendment's Double Jeopardy Clause forbids subjecting a defendant to a second trial for a crime if a jury has previously found that
defendant not guilty by reason of insanity for that same offense.

A Georgia jury found Damian McElrath guilty of felony murder but mentally ill, while simultaneously finding him not guilty of malice murder by
reason of insanity, stemming from an incident in which he murdered his adoptive mother. The trial court accepted these verdicts without recognizing
them as contradictory. However, the Georgia Supreme Court disagreed, deeming the verdicts contradictory. It thus vacated them and remanded the
case for a retrial.

During the retrial, McElrath argued that double jeopardy did not allow for his retrial because he had been already acquitted of the charge of
committing the murder with malice and guilty but mentally incompetent on the general charge of felony murder. The trial court dismissed his motion
finding there was no double jeopardy on remand. During the second appeal to the state supreme court, McElrath contended that his previous felony
murder conviction should have been reversed rather than vacated and challenged the trial court’s decision on his double jeopardy claim, asserting that
retrial on all counts should be prohibited due to the jury's first verdict of not guilty by reason of insanity for malice murder. This time, the Georgia
Supreme Court upheld the trial court's decision. McElrath then filed a writ of certiorari with the U.S. Supreme Court, which granted it on June 30,
2023, and heard oral arguments on November 28, 2023.

Ruling. In a unanimous decision, Jackson began her opinion by emphasizing the long-standing principle that a verdict of acquittal marks the definitive
end of a defendant's jeopardy and serves as a legal barrier against subsequent prosecution for the same offense. Jackson next defined an acquittal as
"any ruling that the prosecution's proof is insufficient to establish criminal liability for an offense."

From there, Jackson asserted that, once a verdict is delivered, it is "inviolate." To support this idea, she quoted United States v. Martin Linen Supply
Co.(1977), in which the Court emphasized the most important principle of double jeopardy: "that '[a] verdict of acquittal . . . could not be reviewed,
on error or otherwise," calling it "'[p]erhaps the most fundamental rule in the history of double jeopardy jurisprudence." Jackson acknowledged that
courts "have long recognized" the possibility that a "not guilty" verdict might reflect "compromise, compassion, lenity, or misunderstanding of the
governing law." But whatever the basis, she emphasized that "the Double Jeopardy Clause prohibits second-guessing the reason for a jury’s acquittal"

because a "'jury holds an unreviewable power to return a verdict of not guilty even for impermissible reasons."

"m

Next, Jackson addressed Georgia's contention that its doctrine on "repugnant” verdicts (e.g., a court cannot find someone guilty but mentally ill of
felony murder but not guilty by reason of insanity on malicious murder) negated the occurrence of an acquittal under state law. She dismissed this
argument by pointing out that the determination of "whether an acquittal has occurred for purposes of the Double Jeopardy Clause is a question of
federal, not state, law." She clarified that an acquittal is deemed to have occurred if the fact finder (usually the jury) acted based on the belief that the
prosecution had failed to prove its case. In this instance, "the jury's verdict of not guilty by reason of insanity constituted such a determination." Thus,
for the purposes of the Double Jeopardy Clause, the jury determination was an acquittal and acted as a bar to a retrial.

Alito wrote a concurring opinion to make clear that the Court’s decision in this case does not bar, as Double Jeopardy, a judge from sending a case
back to the jury that has issued inconsistent verdicts.

The Court reversed the Georgia Supreme Court and remanded the case "for further proceedings not inconsistent with this opinion."
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McIntosh v. United States
Mclntosh v.United States. , decided by a 9-0 vote, April 17,2024; Sotomayor wrote the opinion for a unanimous Court.

A district court's failure to adhere to Federal Rule of Criminal Procedure 32.2(b)(2)(B), which mandates the entry of a preliminary order for criminal
forfeiture before sentencing, does not preclude a judge from issuing forfeiture orders during sentencing.

Louis Mclntosh faced indictment on multiple charges of robbery and firearm offenses under the Hobbs Act, which prohibits actual or attempted
robbery or extortion affecting interstate commerce "in any way or degree." The indictment specified that McIntosh "shall forfeit . . . all property . . .
derived from proceeds traceable to the commission of the [Hobbs Act] offenses." He was convicted by a jury in the U.S. District Court for the
Southern District of New York. During sentencing, the district court ordered him to forfeit $75,000 and a BMW car. Although the district court
instructed the federal government to submit a forfeiture order for the court's endorsement within a week, the government failed to comply. On appeal,
the government sought time to add a supplement to the record with a written forfeiture order, which the Second Circuit Court of Appeals granted.

On remand to the district court, McIntosh argued that the government’s failure to adhere to Federal Rule of Criminal Procedure 32.2(b)(2)(B) —which
mandates that a federal district court "'must enter the preliminary order [of forfeiture] sufficiently in advance of sentencing to allow the parties to
suggest revisions or modifications before the order becomes final as to the defendant," unless "impractical" —did not allow the district court to
proceed with forfeiture. The court dismissed Mclntosh's objections because the rule constituted a time-related directive and the failure to enter a
preliminary forfeiture order before sentencing did not hinder it from ordering the forfeiture. In short, the court said that McIntosh was not prejudiced
by the missed deadline.

The Second Circuit affirmed this aspect of the ruling. McIntosh then filed a writ of certiorari with the Supreme Court, which granted it. The Court
heard oral arguments on February 27, 2024.

Ruling. Sotomayor wrote the opinion for a unanimous Court. She addressed Mclntosh’s claims by outlining three different time limits for court
proceedings, one by one: jurisdictional deadlines, mandatory claim-processing rules, and time-related directives. First, she noted that jurisdictional
deadlines render a court powerless if missed. Next, mandatory claim-processing rules govern the timing of motions and claims, precluding relevant
actions post deadline if properly invoked. Last, time-related directives encourage timely action but do not strip judges of authority if deadlines are
exceeded.

According to Sotomayor, the rule in this case should be classified as a time-related directive for several reasons. For one, the rule's wording allows for
flexibility, permitting exceptions when compliance is "impractical." It also uses vague language, including the phrase "sufficiently in advance." Also,
unlike other segments of the specific rule, the relevant provision in this case lacks explicit consequences for noncompliance. Finally, the rule dictates
the behavior of the court, not the litigants, which, according to Sotomayor, is a characteristic more akin to time-related directives than claim-
processing rules. The result is that a district court's failure to issue a preliminary forfeiture order before sentencing does not strip it of the authority to
mandate forfeiture after the process is complete.

The Court affirmed the decision of the Second Circuit Court of Appeals.
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Pulsifer v. United States
Pulsifer v. United States , decided by a 6-3 vote, March 15, 2024. Kagan wrote the majority opinion; Gorsuch, Sotomayor, and Jackson dissented.

To qualify for sentencing relief under the "safety-valve" provision of 18 U.S.C. §3553(f)(1), a defendant must meet each of the three conditions
outlined in the statute individually.

Mark Pulsifer pleaded guilty to the 2020 distribution of at least fifty grams of methamphetamine in lowa. He invoked 18 U.S.C. §3553(f), seeking a
lesser sentence than the mandatory minimum term of imprisonment under the safety-valve provision, which gives district court judges the power to
deviate from the statutory minimum sentence if the defendant does not fall under three criteria: "(A) more than four criminal history points, excluding
any criminal history points resulting from a one-point offense, as determined under the sentencing guidelines; (B) a prior three-point offense, as
determined under the sentencing guidelines; and (C) a prior two-point violent offense, as determined under the sentencing guidelines."

More specifically, to determine a defendant's criminal history points, the U.S. Sentencing Commission employs the following guidelines:
Three points are added for each previous sentence of imprisonment exceeding one year and one month.

Two points are added for each prior sentence of imprisonment lasting at least sixty days, not included in the first category.

One point is added for each previous sentence not covered in the first two categories, with a maximum of four points for this subsection.

Two points are added if the defendant committed the current offense while under any form of criminal justice supervision, such as probation, parole,
supervised release, imprisonment, work release, or escape status.

One point is added for each prior sentence resulting from a conviction of a crime of violence not accounted for in the previous categories, with a
maximum of three points for this subsection.

Pulsifer's criminal history, the government argued, disqualified him from seeking a lower sentence through the safety-valve provision because this
history did not satisfy the conditions in subsections (A) and (B) since he had more than four criminal history points and a previous three-point
offense. The District Court for the Southern District of Iowa determined that, based on this history alone, Pulsifer was ineligible for sentencing under
§3553(f), despite lacking a prior two-point violent offense specified in subsection (C). Consequently, it denied his request under 18 U.S.C. §3553(f).

Pulsifer appealed the decision of the district court to the U.S. Court of Appeals for the Eighth Circuit, which upheld the decision. Pulsifer then filed a
writ of certiorari with the U.S. Supreme Court, which granted it on February 27,2023, and heard oral arguments on October 2, 2023.

Ruling. Writing for the majority, Kagan held that a defendant facing a mandatory minimum sentence is eligible for safety-valve relief under 18 U.S.C.
§3553(f)(1) only if the defendant satisfies each of the provision’s three conditions. More specifically, eligibility ensues only if the defendant does not
have more than four criminal-history points, does not have a prior three-point offense, and does not have a prior two-point violent offense.

In Kagan’s estimation, the government’s view of the word "and" connects three criminal-history conditions, all of which must be satisfied to gain
safety-valve relief. In essence, the trial court must ascertain that the defendant lacks A, B, and C. Both interpretations are plausible theoretically, but
the appropriate one can be discerned only by analyzing the substance of paragraph (f)(1)'s three subparts, considering their content, interrelation, and
compatibility with relevant legal provisions.

This implies that §3553 (f)(1)'s text and context establish a checklist for eligibility, outlining three essential conditions for safety-valve relief.
Adopting Pulsifer's interpretation that a defendant must meet only a single condition to be eligible for safety-valve relief—must lack only one of the
three characteristics listed in subparts A, B, and C—would create the potential for two statutory challenges in future cases, which the government's
interpretation avoids.

According to Kagan, the amendment of §3553 (f)(1) by the First Step Act to broaden safety-valve relief availability does not aid in construing the
statutory text at hand. In this scenario, Congress did not get rid of but rather restricted mandatory minimums, so the Court's task is to analyze
paragraph (f)(1)'s text within its context to delineate the precise scope of defendants' eligibility for safety-valve relief.

Ultimately, Kagan dismissed Pulsifer's attempt to invoke the rule of lenity. She held that lenity is applicable only when a statute is genuinely
ambiguous. Therefore, although two grammatically permissible interpretations of §3553 (f)(1) exist, within its context, its text allows for only one
possible construction that does not warrant lenity.

Gorsuch wrote a dissenting opinion, joined by Sotomayor and Jackson, in which he argued that the majority engaged in "implicit distribution,"
manipulating the statute by adding and removing words to fabricate a problem that is not truly present. Further, he asserted that the majority
prioritized unspoken congressional intentions over the actual text of the statute and disregarded inconsistencies in Congress's use of "and" and "or" as
mere oversights, despite Congress deliberately distributing phrases elsewhere in the statute when necessary.

The Court affirmed the decision of the Eighth Circuit Court of Appeals.
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Securities and Exchange Commission v. Jarkesy

Securities and Exchange Commission v. Jarkesy , decided by a 6-3 vote, June 27, 2024; Roberts wrote the majority opinion; Gorsuch concurred;
Sotomayor, Kagan, and Jackson dissented.

When the Securities and Exchange Commission (SEC) imposes civil penalties on a defendant for securities fraud, it violates the defendant's Seventh
Amendment right to a trial by jury.

The Securities Act of 1933, the Securities Exchange Act of 1934, and the Investment Advisers Act of 1940 are federal statutes that established the
framework for the oversight of securities markets by the Securities and Exchange Commission (SEC). Combined, these statutes allow the SEC to
investigate and prosecute matters pertaining to securities in the United States.

George Jarkesy set up two hedge funds with Patriot28, LLC. He was the investment adviser and had control of $24 million from more than a hundred
investors. In 2011, the SEC started investigating him and eventually accused Jarkesy of fraud under the Securities Act of 1933, the Securities
Exchange Act of 1934, and the Investment Advisers Act of 1940. In the U.S. District Court for the District of Columbia, Jarkesy argued that the SEC's
investigation was unconstitutional and should be stopped because it violated his Seventh Amendment right to a trial by a jury of his peers. The district
court denied his request and, on appeal, so did the U.S. Court of Appeals for the District of Columbia Circuit, stating that the district court did not
have jurisdiction.

Jarkesy requested judicial review by the SEC, and one of its administrative law judges (ALJs) found Jarkesy guilty of securities fraud. He asked the
full commission to review the decision, and while this request was pending, the Supreme Court ruled in Lucia v. SEC (2018) that the SEC's ALJs were
not properly appointed judges because the appointment of these "officers of the United States" by SEC staff members violated the Appointments
Clause. Despite this ruling, Jarkesy gave up his right to a new hearing. The commission upheld the fraud findings against him, and imposed penalties.
Jarkesy then took his case back to the Court of Appeals for the Fifth Circuit, which reversed the decision and sent the case back to the ALJ. The SEC
appealed to the Supreme Court, which agreed to hear the case. The Court heard oral arguments on November 29, 2023.

Ruling. Writing for the majority, Roberts said that civil administrative law claims are subject to the Seventh Amendment. He affirmed that the right to
a jury trial "is not limited to the 'common-law forms of action recognized' when the Seventh Amendment was ratified." Rather, this right extends to a
"statutory claim if the claim is 'legal in nature." More specifically, he pointed out that "only courts of law issued monetary penalties to "punish
culpable individuals," meaning "that 'civil penalt[ies are] a type of remedy at common law that could only be enforced in courts of law." Most
important, because "the SEC is not obligated to return any money to victims," the civil penalties "are designed to punish and deter, not to
compensate." This means that a defendant would be entitled to a jury on these claims.

According to Roberts, the nature of the SEC's claim for relief was crucial. He said that key here was whether something is a private right or a public
right. Quoting Rehnquist in Northern Pipeline Construction Co.v. Marathon Pipe Line Co. , Roberts stated that the key difference between the two is
that something is a private right (and therefore not subject to an ALJ) if it is made of "the stuff of the traditional actions at common law tried by the
courts at Westminster in 1789." In turn, "adjudication by an Article III court is mandatory." However, if a case does not fall under this tradition, then
the "public rights exception" applies, and an ALJ could decide the case.

To support this point Roberts relied on Granfinanciera, S. A. v. Nordberg (1989). In this case, the Court said that the public rights exception is not
applicable to a claim in a bankruptcy proceeding seeking to recover a fraudulent conveyance. Roberts stated that "statutory action for fraudulent
conveyance" was similar to the statutory action in the present case. In other words, it does not matter that Congress placed this right in a novel
regulatory regime because that would mean the Court would "permit Congress to siphon this action away from an Article III court." Since the "fraud
claim in Granfinanciera was also statutory," the same outcome should apply to Jarkesy, And so he has the right to trial by jury in a federal (Article III)
court.

Gorsuch wrote a concurring opinion to explain that the Seventh Amendment, Article III, and the Due Process Clause require a jury trial and
conventional civil litigation prior to a citizen's deprivation of money by the government. He considered that the public rights exception applies only to
"the collection of revenue, customs enforcement, immigration, and the grant of public benefits."

Sotomayor wrote a dissenting opinion to focus on the idea that the right in question (i.e., which type of court can hear this type of case) is one that
Congress granted to the government. She stated, "Today, for the very first time, this Court holds that Congress violated the Constitution by
authorizing a federal agency to adjudicate a statutory right that inheres in the Government in its sovereign capacity, also known as a public right." She
said that cases in which the government itself is the claimant are clear examples of public rights. She concluded that the majority took "a wrecking
ball to this settled law and stable government practice."

The Court affirmed the judgment of the Fifth Circuit Court of Appeals and remanded the case to the district court for further proceedings consistent
with this decision.
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Thornell v. Jones
Thornell v. Jones , decided by a 6-3 vote, May 30, 2024; Alito wrote the majority opinion; Sotomayor, Jackson, and Kagan dissented.

To win a Sixth Amendment claim that the right to effective legal representation during the sentencing phase of a trial was violated, defendants must
prove their counsel provided a deficient performance that prejudiced the ruling against them.

Danny Lee Jones was found guilty of the first-degree murders of Robert Weaver and his daughter Tisha. He also attempted to kill Robert's
grandmother, Katherine Gumina. When he lost at trial, Arizona law made the death sentence mandatory if the court identified at least one aggravating
circumstance (i.e., factors that increase the severity of a crime) and no mitigating circumstances (i.e., factors that decrease the severity of a crime that
may indicate some leniency was called for). The trial court focused on three key aggravating factors that enhanced the murders in this case: Jones
committed more than one murder, the crime was financially motivated, and the murders were heinous, cruel, or depraved. Additionally, the court
noted that one of the murders involved a young child.

While the court found no mitigating circumstances, Jones's attorney presented four of them: he was a long-term drug and alcohol user, he was
impaired when he committed the crimes, he suffered head trauma, and he was abused as a child. However, the trial court judge decided that these
mitigating factors were not enough to outweigh the aggravating ones. So Jones was given the death penalty.

The Arizona Supreme Court upheld this decision, and Jones then sought post-conviction review in state court on the grounds that his defense counsel
was ineffective. When the state courts rejected his claim of ineffective counsel, Jones filed a federal habeas corpus petition, reiterating his claims of
ineffective assistance of counsel. The District Court for the District of California held a hearing but concluded that the new evidence Jones presented
did not significantly change the sentencing profile. Thus, it denied his claims.

The Ninth Circuit Court of Appeals initially reversed the district court decision, but, on initial appeal, the Supreme Court sent it back to the Ninth
Circuit to reexamine its decision taking into consideration Cullen v. Pinholster (2011), which limits Supreme Court review to the facts of the case and
not new arguments. Upon reconsideration, the Ninth Circuit again granted habeas relief, saying it was allowable to consider the new evidence, and the
court found a reasonable probability that Jones might not have received the death sentence if the new arguments about the effectiveness of counsel
were considered.

Thornell, the director of the Arizona Department of Correction, then filed a writ of certiorari to the Supreme Court. The justices granted the writ on
December 13, 2023, and heard oral arguments on April 17, 2024.

Ruling. Writing for the majority, Alito reinstated Jones's death sentence. Like the district court, he concluded that "[m]ost of the mitigating evidence .
.. was not new, and what was new would not carry much weight in Arizona courts." In contrast, Alito focused on the aggravating factors presented at
trial, which were "extremely weighty." Alito also pointed out that this case involved not just one homicide, but three homicides, including the death of
a child, and they were motivated by a desire to steal Weaver's gun collection. Alito considered that this added to the cruelty of Jones's crimes.

Alito explained that although the court of appeals was required to compare the mitigating and aggravating factors, it instead "downplayed the serious
aggravating factors present here and overstated the strength of mitigating evidence that differed very little from the evidence presented at sentencing."
If the court of appeals had properly conducted its analysis, "it would have had no choice but to affirm the decision of the District Court denying
habeas relief."

In her dissent, which Kagan joined, Sotomayor agreed with Alito "that 'the Ninth Circuit all but ignored the strong aggravating circumstances in this
case.' . .. That was error." However, Sotomayor highlighted that the Ninth Circuit, rather than the Supreme Court, should be responsible for
reweighing the aggravating and mitigating circumstances. This is especially important, she noted, given the "complex record containing contested
medical diagnoses and disputed allegations of abuse and trauma." Thus, she would have sent the case back to the circuit court for a decision.

Jackson dissented for a different reason. In her opinion, the court of appeals had its analysis correct the first time it decided the case. She said the
court of appeals "not only evaluated the mitigating evidence that Jones's trial counsel failed to unearth, it also specifically considered all of the
aggravating factors." While she acknowledged that the circuit court's discussion of this analysis was brief, she pointed out that "there is no benchmark
length for any such discussion."

The Court reversed the judgment of the Ninth Circuit Court of Appeals and remanded the case "for further proceedings consistent with its opinion."
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Alexander v. South Carolina State Conference of the NAACP

Alexander v. South Carolina State Conference of the NAACP , decided by a vote of 6-3, May 23, 2024; Alito wrote the opinion of the Court; Thomas
concurred; Kagan, Sotomayor, and Jackson dissented.

The district court was mistaken in its finding that race was the main factor in creating South Carolina's first congressional district. Following the 2020
Census, South Carolina's Republican-controlled legislature created a new congressional map that removed hundreds of thousands of residents from
District 1, including more than 60 percent of Black residents in Charleston County. Such a move virtually guaranteed that Black voters would have a
meaningful chance to elect only one of seven representatives to the House of Representatives, even though they comprise over 25 percent of the
state's population. Black voters argued the new map suppressed their voices, diminished their political power, and was voter discrimination.

The South Carolina State Conference of the NAACP sued, and a three-judge panel in the District Court for the District of South Carolina ruled that
the district was an unconstitutional racial gerrymander. The legislature, led by the president of the state senate, Thomas Alexander, appealed to the
Supreme Court, arguing that the map was a political gerrymander (which is allowed under the Supreme Court's precedent in Rucho v. Common Cause
[2019]) rather than a racial gerrymander (which is not allowed) that just happened to have a racial impact. The Court accepted the case; it heard oral
arguments on October 11, 2023.

Ruling. Alito wrote the opinion for the Court, stating that to prove unconstitutional racial gerrymandering, a plaintiff must show that race was the
"predominant factor motivating the legislature's decision to place a significant number of voters within or without a particular district." This means
the plaintiff must prove that the state "'subordinated' race-neutral districting criteria such as compactness, contiguity, and core preservation to 'racial
considerations.'" Alito clarified that racial considerations "predominate when '[r]ace was the criterion that, in the State's view, could not be
compromised' in the drawing of district lines."

However, Alito noted that when partisanship and race correlate, a constitutionally permissible partisan gerrymandered map can look similar to a
racially gerrymandered map. In such a case, he wrote that district courts must presume that legislatures acted in good faith when drawing a districting
map. In explaining why, Alito said that "inferring bad faith based on the racial effects of a political gerrymander in a jurisdiction in which race and
partisan preference are very closely correlated" would allow litigants and courts to circumvent the Supreme Court's decision in Rucho. That decision
held that federal courts should not consider claims of partisan gerrymandering because litigants could simply "repackage" their claims that
legislatures relied too heavily on partisanship as contentions that the legislatures relied too much on race.

In terms of the specific facts in this case, Alito said the plaintiffs provided no direct evidence that the gerrymander was racial in nature. The "four
expert reports" the plaintiffs presented, and on which the district court relied, "are flawed because they 'ignored certain traditional districting criteria'
such as geographical constraints and the legislature's partisan interests." Additionally, Alito said the plaintiffs failed to provide a substitute map that

shows "how the State 'could have achieved its legitimate political objectives' in District 1 while producing 'significantly greater racial balance.
Thomas agreed with the case outcome but wrote a concurring opinion to convey that the majority went too far in its review of the expert reports. The
district court made reversible legal errors by not considering the correlation between race and politics with the required presumption of legislative

good faith. Further, Thomas pointed out that the district court did not properly account for the plaintiffs' inability to produce an alternative map, which
should have been considered a significant error.

Kagan, joined by Sotomayor and Jackson, dissented, writing that the majority was wrong because it "picks and chooses evidence to its liking; ignores
or minimizes less convenient proof; disdains the panel's judgments about witness credibility; and makes a series of mistakes about expert opinions."
She also said that instead of giving the district court's view of the evidence "significant deference" as required by the clear error review, the majority
inverted this standard by presuming that the legislature acted in good faith and by treating "[a]ny 'possibility' that favors the State as 'dispositive."

The Court reversed the judgment of the U.S. District Court for the District of South Carolina and remanded the case to that court "for further
proceedings consistent with this opinion."
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Trump v. Anderson

Trump v. Anderson , decided by a vote of 9-0, March 4, 2024; per curiam.

States are not empowered to enforce section 3 of the Fourteenth Amendment, which excludes people who have engaged in insurrection from holding
federal office.

Six voters from Colorado, including an individual named Anderson, initiated a legal challenge in Colorado state court to prevent former President
Donald J. Trump from appearing on the state’s primary ballot. The basis of their argument was section 3 of the Fourteenth Amendment of the U.S.
Constitution, which states,

No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a
member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged
in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof.

The petitioners contended that section 3 applied to Trump because he took the presidential oath of office in January 2017. They argued that when
Trump allegedly incited the attacks on the U.S. Capitol on January 6, 2021, he engaged in the insurrection mentioned in section 3, and this
disqualified him from holding office again. Because he was disqualified from holding office, the voters argued that he should be denied access to the
state’s primary ballot.

The state district court sided with the Colorado voters, but only partially. It agreed that Trump had engaged in insurrection but disagreed that the
president qualifies as an "officer of the United States" as intended in section 3 of the Fourteenth Amendment. The Colorado Supreme Court
overturned the District Court and instead agreed with the voters on all counts. The Colorado Supreme Court recognized the president as an officer
under the Fourteenth Amendment and directed the secretary of state to exclude Trump from the ballot and disregard any write-in votes for him.

Former president Trump filed a writ of certiorari to the Supreme Court, which it granted on an expediated basis because of the significance of the
case. The Court heard arguments on February 8,2024.

Ruling. The Supreme Court issued a thirteen-page per curiam opinion. In the unsigned unanimous opinion, the Court held that it is Congress's
responsibility, not the states' responsibility, to enforce section 3 of the Fourteenth Amendment. This interpretation was supported by section 5 of the
same amendment, which authorizes Congress to enact legislation to enforce the provisions of the Fourteenth Amendment. Quoting one of the senators
who was instrumental to the amendment’s passage, the Court wrote that section 5 "casts upon Congress the responsibility of seeing to it, for the
future, that all the sections of the amendment are carried out in good faith."

Furthermore, the Court held that states have the exclusive power to determine the qualifications of their own officers, but they do not have the
authority to do so over federal officers, especially the presidency. Importantly, the Court wrote, "Because federal officers 'owe their existence and
functions to the united voice of the whole, not of a portion, of the people, powers over their election and qualifications must be specifically 'delegated
to, rather than reserved by, the States."" Because elections of offices like the presidency are the result of the entire nation and all of the states speaking
collectively, not just the result of a portion of the people, power to exclude cannot be held by individual states.

Further, the Court found no historical evidence that the Constitution meant to give the states the power to enforce section 3. Indeed, states have only
ever used section 3 to exclude state-level offices; they have never exercised it over federal offices. The Court wrote, "States did disqualify persons
from holding state offices following ratification of the Fourteenth Amendment. That pattern of disqualification with respect to state but not federal
offices provides 'persuasive evidence of a general understanding' that the States lacked enforcement power with respect to the latter."

The Court further stated that section 3 does not specify that it applies to candidates running for office, as Colorado is seeking to interpret it here. And
granting states the power to bar federal candidates "from running in the first place" is the opposite of what the Fourteenth Amendment was intended to
do: give more power to the federal government as opposed to the states. Quoting Fitzpatrick v. Bitzer (1976), the Court stated that the substantive
provisions of the amendment "embody significant limitations on state authority." It continued, "On the other hand, the Fourteenth Amendment grants
new power to Congress to enforce the provisions of the Amendment against the States. It would be incongruous to read this particular Amendment as
granting the States the power—silently no less—to disqualify a candidate for federal office."

Finally, the Court ruled that allowing states to enforce section 3 on their own would give rise to uniquely problematic policy concerns. If different
states came to different conclusions on the interpretation of section 3, that would hinder the connection between the national government and the
people of the United States as a whole, which the framers of the Constitution were keen to protect. The Court concluded, "The 'patchwork' that would
likely result from state enforcement would 'sever the direct link that the Framers found so critical between the National Government and the people of
the United States' as a whole." The Court continued by noting that "in a Presidential election 'the impact of the votes cast in each State is affected by
the votes cast'—or, in this case, the votes not allowed to be cast—'for the various candidates in other States." The Court considered that an "evolving
electoral map could dramatically change the behavior of voters, parties, and States across the country," and such a "disruption would be all the more
acute—and could nullify the votes of millions and change the election result—if Section 3 enforcement were attempted after the Nation has voted.
Nothing in the Constitution requires that we endure such chaos."

B~ ** concurred in part and concurred in the judgment. She wrote separately to distance herself from the Court’s conclusion that federal legislation
nly way section 3 could be enforced. She highlighted that deciding that the states did not have the power to exclude presidential candidates
:ient to resolve the case and going any further would raise political temperatures and divisions in a time when the nation needed unanimity
anw._oaSensus rather than discord and disagreement. She emphasized that, at its core, the decision was unanimous.
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Sotomayor, Kagan, and Jackson concurred in the judgment. They wrote separately to dispute the majority’s conclusion that only Congress through
legislation could enforce section 3. They wrote that there might be many avenues through which Article III could be enforced by the federal
government, and deciding against these unnecessarily forecloses options to prevent an "oathbreaking insurrectionist from becoming President."

The Court reversed the judgment of the Colorado Supreme Court.
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Ohio v. Environmental Protection Agency

Ohio v. Environmental Protection Agency , decided by a 5—4 vote, June 27, 2024. Gorsuch wrote the majority opinion; Barrett dissented, joined by
Sotomayor, Kagan, and Jackson.

Enforcement of the Environmental Protection Agency's "good neighbor" provision of the Clean Air Act is paused until the D.C. Circuit Court of
Appeals reviews the case and any further appeal to the Supreme Court is accepted and decided.

The Clean Air Act includes a "good neighbor" provision intended to mitigate air pollution travelling from "upwind" states to "downwind" states,
pollution that would otherwise interfere with downwind states' ability to adhere to and maintain National Ambient Air Quality Standards (NAAQS).
The provision was designed to tackle transboundary ozone pollution, which can worsen health issues like asthma, bronchitis, and emphysema. The
plan also targeted other sources of ozone pollution, such as cement kilns and industrial boilers, and utilized an existing emissions trading program
among the affected states. In October 2015, the EPA introduced new air-quality standards for ozone pollution and required states to submit plans
detailing how they would meet these new standards and reduce emissions affecting other states. However, the EPA rejected the plans from twenty-one
states for not proposing any changes, and two states failed to submit plans altogether. In response, the EPA issued a federal plan requiring power
plants and other industrial facilities in these twenty-three states to use existing emission controls more effectively starting in 2023 and to adopt
commonly used controls by 2026.

Ohio, Indiana, and Virginia complained that they considered the federal rule to be a disaster that could lead to electric-grid emergencies and that the
ongoing dispute over federal and state responsibilities in air quality management under the Clean Air Act's provisions mean the U.S. Court of Appeals
for the District of Columbia Circuit should put the plan on hold while it considered the case. That court of appeals declined to do so, which led the
states (with Ohio at the forefront) to ask the Supreme Court to intervene through its emergency docket. The justices agreed to fast-track the case and
heard oral arguments on February 21, 2024.

Ruling. Writing for the majority, Gorsuch acknowledged that staying the enforcement of the EPA's plan might impact both the EPA and the states
requesting the stay. He noted that while the plan would improve air quality in downwind states, enforcing it could pose significant challenges.
Specifically, he pointed out that if the EPA did not follow proper procedures in adopting the plan, it would infringe upon the states' rights "in
regulating their own industries and citizens." Additionally, he highlighted that complying with the plan during ongoing litigation could cost the
challengers "hundreds of millions, if not billions of dollars."

When deciding whether to put the plan on hold temporarily, Gorsuch emphasized the importance of evaluating the likelihood that the states would
succeed in their argument that the plan is flawed because the EPA failed to explain adequately why its emissions reduction requirements would remain
appropriate if fewer states were covered by the plan than originally intended. He reasoned that the balance tips in favor of the states because the EPA
failed to justify why the emissions-control measures, initially designed for all twenty-three states, should still apply even as fewer states remained
subject to the plan. In short, Gorsuch contended that the government failed to show "whether the cost-effectiveness analysis it performed collectively
for 23 States would yield the same results and command the same emissions-control measures if conducted for, say, just one State."

Barrett wrote a dissenting opinion to say the majority's decision to block the enforcement of the EPA's plan was "based on an underdeveloped theory
that is unlikely to succeed on the merits." She questioned whether the challengers even had a valid procedural reason to bring their lawsuit. Indeed,
she said the EPA had given a sufficient explanation for its plan, stating that the "EPA would have promulgated the same plan even if fewer States were
covered."

Barrett also pointed out a broader concern. She noted that "the Court's injunction leaves large swaths of upwind States free to keep contributing
significantly to their downwind neighbors' ozone problems for the next several years."

The Court granted the applications for the stay while the case is considered in the U.S. Court of Appeals for the District of Columbia.

Document Citation
Johnson, Timothy, and Amanda Savage. "Ohio v. Environmental Protection Agency." Supreme Court Yearbook Online Edition, Last modified 2023.
http://library.cqpress.com/scyb/scyb23-2250-121537-3028011.

Document ID: scyb23-2250-121537-3028011
Document URL: http://library.cqpress.com/scyb/scyb23-2250-121537-3028011

© 2023, 2024, CQ Press, an Imprint of SAGE Publishing. All Rights Reserved.
2600 Virginia Avenue NW, Suite 600 » Washington, D.C. 20037 « 202-729-1800
General Terms of Service | Copyright Notice and Takedown Policy | Privacy Policy

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121537-3028011 &type=toc&num=1&action=print&time=1732643481450&


http://www.cqpress.com/
http://www.sagepub.com/
https://library.cqpress.com/static.php?page=terms
https://us.sagepub.com/en-us/nam/copyright
https://us.sagepub.com/en-us/nam/privacy-policy

11/26/24,11:51 AM Supreme Court Yearbook Online Edition

Becerra v. San Carlos Apache Tribe

Becerra v. San Carlos Apache Tribe , decided by a 5—4 vote, June 6, 2024; Roberts wrote the majority opinion; Kavanaugh, Thomas, Alito, and
Barrett dissented.

The Indian Self-Determination and Education Assistance Act (ISDA) requires the Indian Health Service (IHS) to pay contract support costs (CSC)
incurred by a tribe to support tribal programs as part of a self-determination contract.

The THS manages health care for Native American tribes. It bills third parties such as Medicare, Medicaid, and private insurance companies for
services and keeps the revenue. To give tribes more control over this process, Congress passed ISDA, which allows tribes to run their own health care
programs under a self-determination contract. These programs are funded by the IHS with the same amount of money the IHS would have spent on
tribal health care. Some tribes faced financial issues because they did not have the same support systems as the federal government to help run such
health care programs. To help resolve this, Congress required the IHS to provide tribes with CSC, which are funds to help cover administrative and
other necessary expenses, so tribes can offer services similar to those provided by the IHS. Despite this support, tribes still experienced challenges
due to slow billing processes and problems with getting funds from the IHS. To further address these issues, Congress allowed tribes to bill outside
insurers directly and keep the money they collected as long as they spent the proceeds on health care.

Two cases originally brought by tribes facing challenges in health care funding support were placed before the Supreme Court when Xavier Becerra,
secretary of the Health and Human Services Department (HHS), filed two petitions for a writ of certiorari. The justices granted the requests on
November 20, 2023, and heard oral arguments for the consolidated cases of Becerra v. San Carlos Apache Tribe and Becerra v. Northern Arapaho
Tribe on March 25, 2024.

San Carlos Apache Tribe. The San Carlos Apache Tribe in Arizona managed its own health care programs and billed outside insurers directly.
However, it struggled to fund additional health care services with this third-party revenue because it did not receive equal CSC from the IHS. The San
Carlos Apache Tribe sued the HHS, the IHS, and the United States for CSC to cover costs from 2011-2013.

The District Court for the District of Arizona dismissed the claim, saying that the San Carlos Apache Tribe must cover its own costs if it runs its own
health care program. The San Carlos Apache appealed to the Court of Appeals for the Ninth Circuit. The circuit court ruled that ISDA indeed
supported this claim. Thus, the appellate court reversed the district court's decision and sent the case back for further proceedings, noting the ongoing
challenges in achieving equal and sustainable funding for tribal health care programs under current laws.

Northern Arapaho Tribe. The Northern Arapaho of Wyoming had a contract with the Indian Health Service (IHS) to take over all of its health services.
The contract included a provision that made clear that ISDA provisions and all parts of the contract must be interpreted to benefit the Northern
Arapaho. Arguing that it had been shortchanged when trying to collect reimbursable contract support costs under this contract with IHS, the Northern
Arapaho Tribe sued the government. The Federal District Court of Wyoming dismissed this complaint, but the Tenth Circuit Court of Appeals
reversed and sent that decision back to the district court for further proceedings.

Ruling. Writing for the Court, Roberts said that ISDA deals with the costs that come from Native American tribes managing on their own the
expenses of contract support for health care services. Specifically, he said that §5325(a)(2) of the law defines "contract support costs" as the
"reasonable costs for activities which must be carried on by a [tribe] as a contractor to ensure compliance with the terms of the [self-determination]
contract." Therefore, if a tribe has to collect and spend money to meet contract requirements, the related administrative costs must be considered CSC.

Further, Roberts said that §5325(m)(1) of the act requires tribes to use any money they earn working to support the contract's overall goals. These
goals include the "functions, services, activities, and programs" that the tribe took over from the IHS. When a tribe spends its earnings on these goals
and incurs necessary support costs, these costs are considered CSC.

Roberts added that these costs are also "eligible costs for the purposes of receiving funding" under §5325(a)(3)(A), which allows for the
reimbursement of both direct and indirect costs. He pointed out that direct costs are expenses directly related to running the federal program described
in the contract. In contrast, indirect costs are extra administrative expenses related to operating the federal program. According to Roberts, when
tribes spend their earnings on the program functions and incur these costs, they are eligible for reimbursement from HHS.

Finally, Roberts said that §5326 of the act does not prevent reimbursement for costs tribes incurred when they spent program income under a self-
determination contract. Rather, when a tribe spends this income on the health care programs taken over from IHS and then incurs support costs, these
costs are directly related to the self-determination contract. More to the point, they are not related to any contract between the tribe and a third party
but are associated with the self-determination contract itself. The legislative history of §5326 supports this interpretation of the law.

In dissent, Kavanaugh, joined by Thomas, Alito, and Barrett, wrote that the majority's interpretation is not supported by the text of the statute. Rather,
Kavanaugh considered that "the Court should leave those difficult appropriations decisions and tradeoffs to Congress and the President in the
legislative process." Making a decision at this time would "upset the settled legal understanding that has prevailed for the last 30 years."

The Court affirmed the judgments of the Ninth and Tenth Circuit Courts of Appeal.

at Citation
limothy, and Amanda Savage. "Becerra v. San Carlos Apache Tribe." Supreme Court Yearbook Online Edition, Last modified 2023.
hw., _orary.cqpress.com/scyb/scyb23-2250-121537-3027989.

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121537-3027989&type=toc&num=1&action=print&time=1732643496826 & 172



11/26/24,11:51 AM Supreme Court Yearbook Online Edition

Consumer Financial Protection Bureau v. Community Financial Services Association

Consumer Financial Protection Bureau v. Community Financial Services Association , decided by a 7-2 vote, May 16, 2024; Thomas wrote the
majority opinion; Kagan and Jackson concurred; Alito and Gorsuch dissented.

The funding mechanism for the Consumer Financial Protection Bureau (CFPB) complies with the Appropriations Clause.

In response to the 2008 financial crisis, Congress passed the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), creating the
CFPB as an independent regulator within the Federal Reserve System. The CFPB enforces consumer financial protection laws to ensure "fair,
transparent, and competitive" markets for consumer financial products and services. Dodd-Frank consolidated authority over eighteen existing
consumer protection statutes, such as the Fair Debt Collection Practices Act and the Fair Credit Reporting Act, under the CFPB. It also prohibited
unfair, deceptive, or abusive practices in consumer financial products and services.

A key feature of the CFPB is its funding mechanism, 12 U. S. C. §5497, which bypasses the annual appropriations process. Instead, the CFPB can
draw funds from the Federal Reserve's earnings, up to a statutory cap of 12 percent of the Federal Reserve's total operating expenses from fiscal year
2009, adjusted for inflation. In fiscal year 2022, this cap was about $734 million. The CFPB can retain and invest unused funds, with surplus
considerations affecting future funding requests.

In 2017, the CFPB issued a regulation on high-interest consumer loans, which included restrictions on lenders' ability to withdraw loan payments
after two unsuccessful attempts. Trade associations representing payday lenders, such as the Consumer Financial Services Association (CESA), the
leading national association representing nonbank lenders that offer small-dollar credit products and other financial services, challenged this
regulation. CFSA argued that the CFPB's funding mechanism violated the Appropriations Clause, 12 U. S. C. §§5497(a)(1), (2), by allowing it to
receive federal money without an Appropriations Act.

The District Court for the Western District of Texas ruled in favor of the CFPB, but the Fifth Circuit Court of Appeals reversed in favor of the
Community Financial Services Association. The CFPB filed a writ of certiorari to the Supreme Court, which granted it, and the justices heard oral
arguments on October 3,2023.

Ruling. Writing for the majority, Thomas explained that when the Constitution was ratified in the late 18th century, appropriations were understood as
legislative authorizations to spend public funds for specific purposes. Thomas contended that the "statute that provides the Bureau's funding meets
these requirements. We therefore conclude that the Bureau's funding mechanism does not violate the Appropriations Clause."

This understanding is supported by both English and early U.S. history, before the Constitution's ratification. Although appropriations must specify
particular revenues for designated purposes, legislatures at the time had broad discretion in their decisions. Thomas reasoned, "Based on the
Constitution's text, the history against which that text was enacted, and congressional practice immediately following ratification, we conclude that
appropriations need only identify a source of public funds and authorize the expenditure of those funds for designated purposes to satisfy the
Appropriations Clause."

Thomas added that this original understanding of the Appropriations Clause continued after the Constitution's ratification. For instance, he pointed to
Congress's allocation of funds for certain purposes up to specified amounts and authorization of federal agencies such as the U.S. Customs and Border
Protection and the U.S. Postal Service to self-fund through collected revenue. These examples, Thomas noted, "show that Congress exercised broad
discretion over how to appropriate money."

Finally, Thomas concluded that the CFPB's funding scheme fits the broad definition of a congressional appropriation because the "statute that
authorizes the Bureau to draw money from the combined earnings of the Federal Reserve System to carry out its duties satisfies the Appropriations
Clause."

Kagan wrote separately in a five-page concurring opinion, joined by Sotomayor, Kavanaugh, and Barrett, examining appropriations through a broader
historical lens. She agreed that the "CFPB's funding scheme, if transplanted back to the late-18th century, would have fit right in." However, she
emphasized that "the same would have been true at any other time in our Nation's history." Kagan further described a "continuing tradition" by which
"Congress has created a variety of mechanisms to pay for government operations." Even if there were no "exact replica" for the CFPB's funding
mechanism in U.S. history, she stressed that the "way our Government has actually worked, over our entire experience, thus provides another reason
to uphold Congress's decision about how to fund the CFPB."

In her concurrence, Jackson wrote that she would have held that the CFPB's funding scheme "easily meets the . . . minimal requirements" of the
Appropriations Clause, without saying more. She suggested that "there are good reasons to go no further," specifically in terms of the Constitution's
allocation of powers among the three branches of government. Jackson emphasized that Congress decided to fund the CFPB outside the normal
appropriations process to insulate the bureau from "the risk that powerful regulated entities might capture" that process. She concluded that the
judicial branch should not second-guess Congress's decisions "about how to respond to a pressing national concern."

In Alito's dissenting opinion, joined by Gorsuch, he rejected the historical practices argument, pointing out that the framers of the Constitution "would
be shocked, even horrified, by" the CFPB's funding scheme. Alito looked at the historical record differently and, in so doing, found that "centuries of
historical practice show that the Appropriations Clause demands legislative control over the source and disposition of the money used to finance

G~ —ment operations and projects."

iended that the CFPB's "unprecedented combination of funding features" grants it a level of financial independence that the Appropriations
. _was specifically designed to prevent. Alito highlighted several major changes to consumer protection laws recently announced by the CFPB,
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including guidance for financial institutions to avoid denying credit based on immigration status, a proposed rule to cap overdraft fees, and the
removal of medical bills from credit reports. Alito concluded, "These may or may not be wise policies, but Congress did not specifically authorize any
of them, and if the CFPB's financing scheme is sustained, Congress cannot control or monitor the CFPB's use of funds to implement such changes."

The court reversed the Fifth Circuit's decision and remanded the case for "proceedings consistent with this opinion."
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Corner Post, Inc. v. Board of Governors, Federal Reserve System

Corner Post, Inc.v. Board of Governors, Federal Reserve System , decided by a 6-3 vote, July 1, 2024; Barrett wrote the majority opinion;
Kavanaugh concurred; Jackson, Sotomayor, and Kagan dissented.

The statute of limitations for claims challenging a federal agency action under the Administrative Procedure Act (APA) begins when the plaintift is
injured by final agency action.

Since 2018, Corner Post, like most other stores, has accepted debit cards for payment. When customers use debit cards, the store must pay an
"interchange fee" to the bank that issued the card. This fee is decided by the payment networks (like Visa and MasterCard) that handle the
transactions. In 2010, Congress asked the Federal Reserve Board (FRB) to ensure that interchange fees were "reasonable and proportional to the cost
incurred by the issuer with respect to the transaction." To carry out this congressional mandate, in 2011, the FRB issued Regulation II, which set a
maximum interchange fee of $0.21 per transaction plus 0.05 percent of the transaction's value.

In 2021, Corner Post joined a lawsuit against the FRB under the APA, the federal law that governs how federal agencies create and issue regulations.
The lawsuit argued that Regulation II allowed higher interchange fees than what the law permits. The District Court for the District of North Dakota
dismissed the suit because it was filed beyond the default six-year statute of limitations applicable to suits against the United States. The Eighth
Circuit Court of Appeals affirmed this decision, and Corner Post filed a writ of certiorari to the Supreme Court. The justices granted the writ on
September 29, 2023, and heard oral arguments on February 20, 2024.

Ruling. Writing for the majority, Barrett stated that the case was "straightforward." She explained that the statute of limitations "begins to run only
when the plaintiff has a complete and present cause of action." For plaintiffs to challenge under the APA, they must show that they were harmed by
the agency's actions. In this specific case, Corner Post did not have a "complete and present cause of action" until Regulation II affected the store,
which was when the owners opened for business in 2018. Therefore, Corner Post's lawsuit is not barred by the six-year statute of limitations.

Barrett disagreed with the FRB's argument that such a decision would harm agencies and the businesses they regulate because it allows challenges to
regulations more than six years after they are issued. Quoting Niz-Chavez v. Garland (2021), she noted specifically that "pleas of administrative
inconvenience . . . never 'justify departing from the statute's clear text."" She added that "Congress could have chosen different language . . . or created
a general statute of repose for agencies. It did not."

Barrett described the FRB's worries as "overstated," noting that entities regulated by agencies can always challenge the regulations as they apply to
them. Further, "the opportunity to challenge agency action does not mean that new plaintiffs will always win or that courts and agencies will need to
expend significant resources to address each new suit." Barrett concluded that this ruling "respects our 'deep-rooted historic tradition that everyone
should have his [or her] own day in court."

Kavanaugh wrote a concurring opinion to address what power the federal courts have over agency actions the Court finds improper. He disagreed
with the government's position that courts can stop agencies only from enforcing the improper rule against the specific challenger. Instead, he argued
that the APA allows courts to invalidate such rules more broadly.

In dissent, Jackson, joined by Sotomayor and Kagan, said the majority's "baseless conclusion means that there is effectively no longer any limitations
period for lawsuits that challenge agency regulations on their face." She stressed that "even the most well-settled agency regulations can be placed on
the chopping block," and she issued a warning: "Any established government regulation about any issue—say, workplace safety, toxic waste, or
consumer protection—can now be attacked by any new regulated entity within six years of the entity's formation."

Jackson predicted that this outcome would be "profoundly destabilizing," and that this decision, combined with Loper Bright Enterprises v. Raimondo
(2024), could create a "tsunami of lawsuits" with "the potential to devastate the functioning of the Federal Government." Loper overturned an
administrative law principle that compelled federal courts to defer to a federal agency's interpretation of an ambiguous or unclear statute that
Congress delegated to the agency to administer. Jackson added that this result "cannot be what Congress intended when it enacted legislation that
stood up and funded federal agencies and vested them with authority to set the ground rules for the individuals and entities that participate in our
economy and our society," and she urged Congress to amend the APA to make it clear that challenges to an agency regulation or action must be filed
within six years of the action.

The Court reversed the Eight Circuit's judgment and remanded the case for "further proceedings consistent with this opinion."
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Loper Bright Enterprises v. Raimondo

Loper Bright Enterprises v. Raimondo , decided by a 6-2 vote, June 28, 2024; Roberts wrote the majority opinion; Thomas and Gorsuch concurred;
Kagan and Sotomayor dissented.

The Chevron deference conflicts with the Administrative Procedure Act (APA), under which federal courts must use independent discretion when
deciding whether a federal agency acted within its statutory authority, and courts may not rely on an agency's own interpretation when a statute is
ambiguous; Chevron is overruled.

In Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc. (1984), the Supreme Court established the Chevron doctrine as an administrative
law principle that compelled courts to defer to a federal agency's interpretation of an ambiguous or unclear statute that Congress delegated to the
agency to administer. The Supreme Court overruled this deference doctrine in two 2023-2024 term cases decided together involving the fishing
industry, Loper Bright Enterprises v. Raimondo and Relentless, Inc. v. Department of Commerce .

To better regulate fishing by foreign vessels in international waters and mitigate overfishing, Congress enacted the Magnuson-Stevens Fishery
Conservation and Management Act (MSA) in 1976. This act was to be administered by the National Marine Fisheries Service (NMFS), an agency
within the Department of Commerce. The MSA created regional councils, such as the New England Fishery Management Council, to oversee specific
fisheries, such as the Atlantic herring fishery, to prevent overfishing and to promote conservation. These councils develop fishery management plans
(FMPs) with conservation measures that must follow national standards. The secretary of Commerce, through the NMFS, reviews these plans and
then publishes them to elicit public feedback. In 2000, the New England Fishery Management Council created an FMP for Atlantic herring, and, in
2020, the council updated the plan with a monitoring program funded by the fishing industry. This program shifted some monitoring costs to the
vessel owners and aimed to monitor 50 percent of herring trips.

Loper Bright Enterprises. A group of commercial fishers, regularly engaged in the Atlantic herring fishery and led by Loper Bright Enterprises filed a
lawsuit against the NMFS. This legal action was in response to a rule implemented by the NMFS mandating that the industry fund an at-sea
monitoring program, costing up to approximately $710 per day if NMFS determined that an on-vessel observer was required but declined to assign a
government-paid one. The fishers contended that the MSA does not grant the NMFS the authority to impose industry-funded monitoring
requirements. Additionally, they argued that NMFS failed to adhere to proper rulemaking procedures.

The District Court for the District of Columbia granted summary judgment for the government based on the court's interpretation of the government's
authority: the MSA authorized the rule and the rule was adopted through the required notice-and-comment procedure. The Court of Appeals for the
D.C. Circuit affirmed the decision. Loper then filed a writ of certiorari with the Supreme Court. The justices granted it on May 1, 2023, and heard oral
arguments on January 17,2024.

Relentless. Relentless Inc., Huntress Inc., and Seafreeze Fleet LLC, who are the owners of two fishing vessels in the Atlantic herring fishery,
challenged the NMFS's rule because the monitoring costs cut into their profits. More specifically, they argued that the monitoring requirement unfairly
burdened them due to their longer trips and their inability to qualify for exemptions from covering the related costs.

The District Court for the District of Rhode Island, using the deference standard set out in Chevron, ruled in favor of the NMFS, stating that the
MSA's unclear stance on industry-paid monitors allowed for agency interpretation. It also found that the rule met the MSA's National Standards
Guidelines and the Regulatory Flexibility Act, and that it does not violate the Commerce Clause. The Court of Appeals for the First Circuit upheld the
district decision. Relentless then filed a writ of certiorari with the Supreme Court. The justices granted it on October 13, 2023, and heard oral
arguments on January 17,2024.

Ruling. Writing for the majority, Roberts said that Chevron deference is inconsistent with the Administrative Procedure Act (APA), a federal law that
sets out the procedures federal agencies must follow and instructions for federal courts to use when reviewing actions by those agencies. The APA
instructs courts to "decide legal questions by applying their own judgment." Thus, it "makes clear that agency interpretations of statutes —like agency
interpretations of the Constitution—are not entitled to deference." Roberts continued, "Under the APA, it thus 'remains the responsibility of the court
to decide whether the law means what the agency says." Roberts further said that even the argument "that Congress must generally intend for
agencies to resolve statutory ambiguities because agencies have subject matter expertise regarding the statutes they administer" does not justify
"Chevron's sweeping presumption of congressional intent." Even when ambiguities involve technical or scientific questions that fall within an
agency's area of expertise, Roberts emphasized, "Congress expects courts to handle technical statutory questions."

Courts can consider an agency's interpretation of an ambiguous statute when it falls within the agency's scope. However, Roberts clarified that the
courts should not automatically defer to the agency's interpretation. To support this point, he cited the doctrine known as Skidmore deference from
Skidmore v. Swift & Co. (1944). This principle allows courts to exercise "independent judgment," which often includes "according due respect to
Executive Branch interpretations of federal statutes." Roberts called this approach "the only way to 'ensure that the law will not merely change
erratically, but will develop in a principled and intelligible fashion." Thus, the only thing for the Court to do, Roberts considered, "is for us to leave
Chevron behind."

Roberts was clear, however, that in overruling Chevron, the Court did not call into question prior cases that relied on the Chevron framework. The
holdings of those cases that specific agency actions are lawful —including the Clean Air Act holding of Chevron itself —are still subject to statutory
precedent despite the Court's change in interpretive methodology going forward.

ut joined by Sotomayor and Jackson (who did not participate in the consideration or decision of the case), Kagan said that Congress often
Zulatory laws that contain ambiguities and gaps, which agencies must then interpret. She framed the question as "[w]ho decides which of the
posswie readings should govern?" She contended that the answer (since Chevron was decided) has generally been "that the choice should usually fall
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to agencies, with courts broadly deferring to their judgments." As an example of the need for such deference, she contemplated an ambiguity in the
Endangered Species Act: What constitutes a "distinct" squirrel population? "How much variation of what kind— geographic, genetic, morphological,
or behavioral —should be required?" And then she asked, "[W]ouldn't the Fish and Wildlife Service, with all its specialized expertise, do a better job
of the task—of saying what, in the context of species protection, the open-ended term 'distinct' means?"

Kagan lamented that by overruling Chevron "[i]n one fell swoop, the majority today gives itself exclusive power over every open issue—no matter
how expertise-driven or policy-laden—involving the meaning of regulatory law." The Court has given a "jolt to the legal system" because the laws
passed over the past forty years "reflect the expectation that Chevron would allocate interpretive authority between agencies and courts." More
generally, she said the majority's decision was simply a judicial power grab.

Due to her prior involvement on the circuit court panel in Loper, Jackson recused herself from that consideration and decision, but she joined the
dissent as it applied in Relentless.

The Court vacated the judgments of the two lower courts because they "relied on Chevron," and it remanded the cases "for further proceedings
consistent with this opinion."
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Rudisill v. McDonough, Secretary of Veterans Affairs

Rudisill v. McDonough, Secretary of Veterans Affairs , decided by a 7-2 vote, April 12, 2024; Jackson wrote the majority opinion; Kavanaugh and
Barrett concurred; Thomas and Alito dissented.

Service members who have accrued educational benefits under both the Montgomery GI Bill and the Post-9/11 GI Bill through separate periods of
service are entitled to utilize benefits from either program, in any sequence, up to a maximum aggregate limit of forty-eight months, as stipulated by
statute.

Beginning in 2000, James Rudisill served in the U.S. Army for eight years, reenlisting twice and completing three tours of duty. His initial tour
entitled him to thirty-six months of educational benefits under the Montgomery GI Bill. His subsequent tours entitled him to an additional thirty-six
months of educational benefits under the Post-9/11 GI Bill, which offers "enhanced educational assistance benefits" similar to those provided to World
War II veterans. Federal law imposes a forty-eight-month aggregate-benefits cap for both programs.

Rudisill used twenty-five months and fourteen days of his Montgomery GI Bill benefits to obtain a college degree. He then applied to use his Post-
9/11 benefits to attend divinity school. The Department of Veterans Affairs (VA) concluded that, because Rudisill had requested his Post-9/11 benefits
before exhausting his Montgomery benefits, he was thus entitled to only ten months and sixteen days, the duration of his remaining Montgomery
benefits. The VA’s decision was based on the coordination provision of the Post-9/11 GI Bill, which allows service members to exchange their
Montgomery benefits for Post-9/11 benefits. Rudisill believed he was entitled to Post-9/11 benefits up to the forty-eight-month aggregate-benefits cap
and filed a notice of disagreement with the VA. The VA denied Rudisill’s claim for additional entitlement, but he successfully challenged the denial
through an administrative process.

The VA appealed to the U.S. Court of Appeals for the Federal Circuit. The federal circuit, in both a divided panel opinion and a divided en banc
opinion, found that Rudisill was not entitled to the additional benefits he sought. He then filed a writ of certiorari to the Supreme Court. The justices
granted the writ on June 26, 2023, and heard oral arguments on November 8, 2023.

Ruling. Writing for the majority, Jackson held that service members with separate entitlements to both Montgomery and Post-9/11 benefits can utilize
their benefits in any order, up to the aggregate forty-eight-month cap. She wrote that the statute explicitly required the secretary to pay benefits up to
this limit with thirty-six months available under each program. In this case specifically, because Rudisill had not made an election under the
coordination provision of the Post-9/11 GI Bill, he was entitled to access both sets of benefits in any sequence, up to the full cap.

More specifically, Jackson noted that the word "election" appears in multiple parts of the statute, whereas in the context of the "coordination"
provision, it refers to the option of swapping benefits to prevent "double-dipping" from multiple sources. This coordination provision allows a veteran
who earned Montgomery benefits to opt for Post-9/11 benefits if that individual's period of service qualifies the veteran for both. Applying this logic
to Rudisill, Jackson said he was entitled to Montgomery benefits from his first period of service and separately entitled to Post-9/11 benefits from
subsequent periods of service.

Jackson concluded that the coordination provision of the Post-9/11 GI Bill provides a mechanism for service members with Montgomery benefits to
swap them for Post-9/11 benefits if they prefer. However, when a service member has two separate entitlements and uses one after the other, as
Rudisill did, the coordination provision does not apply. Therefore, Rudisill was entitled to Post-9/11 benefits up to the forty-eight-month cap.

Kavanaugh authored a concurring opinion, joined by Barrett, that raised concerns about the justifications for the veterans' canon of statutory
interpretation, which interprets ambiguous statutes in favor of veterans when it comes to the benefits they are owed. He questioned whether this canon
aligns with the practical realities of the legislative process and the judiciary's proper role in interpreting spending laws. He suggested the Court might
need to address the justification for this and other benefits-related canons in a future case.

Thomas, joined by Alito, dissented, noting that based on the plain text of federal law, Rudisill’s Post-9/11 benefits should be limited to the amount of
unused Montgomery benefits he had at the time he elected to switch.

The Court reversed the decision of the Federal Circuit and remanded it "for further proceedings consistent with this opinion."
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Trump v. United States

Trump v. United States , decided by a 6-3 vote, July 1, 2024; Roberts wrote the majority opinion; Thomas concurred; Barrett concurred in part;
Sotomayor, Kagan, and Jackson dissented.

A president or former president has absolute immunity from criminal prosecution for carrying out core constitutional powers and is also entitled to
presumptive immunity from prosecution for his official acts, but there is no immunity for unofficial acts.

In August 2023, former president Donald J. Trump was indicted for four crimes as part of Special Counsel Jack Smith's investigation into the January
6,2021, attack on the U.S. Capitol. The indictment claimed that, after losing the election, Trump tried to overturn the results by spreading false
information about election fraud to interfere with the collection, counting, and certification of the votes.

Trump asked for the indictment to be dismissed, arguing that presidents have complete immunity from criminal charges for actions taken as part of
their official duties, and his actions in the indictment were part of his official responsibilities. He also claimed he could not be prosecuted unless first
being impeached by the U.S. House of Representatives and convicted by the U.S. Senate.

The District Court for the District of Columbia originally set Trump's trial for March 4, 2024, but postponed it to resolve Trump's immunity claims.
The district court also denied Trump's request to dismiss the charges based on presidential immunity. Trump then requested a delay of the ruling until
the Court of Appeals for the District of Columbia could rule on the case.

The special counsel then asked the Supreme Court to review the case on its emergency docket, therefore bypassing the D.C. Circuit Court. However,
the Supreme Court declined to do so and allowed the circuit court to decide first. After hearing arguments, the circuit court upheld the district court
ruling and Trump appealed to the Supreme Court. The justices agreed to hear the case and set oral arguments for April 25, 2024.

Ruling. Writing for a majority split down conservative—liberal lines, Roberts began his opinion by emphasizing that the president "is not above the
law." However, he explained that presidents have absolute immunity for their official acts when those acts relate to the core powers granted by the
Constitution. These include acts involving issuing pardons, vetoing legislation, recognizing ambassadors, and making appointments. However, this
absolute immunity does not cover all of the president's official acts. In cases in which immunity does not apply, a president can be charged only if
prosecutors can prove that doing so would not threaten the power and functioning of the executive branch. Finally, Roberts said presidents have no
immunity for their unofficial acts.

Roberts noted that the key is determining which acts are official and which are unofficial. The problem, though, is that making this distinction "can be
difficult." Thus, Roberts stressed that the Court takes a broad view of a president's "official responsibilities, covering actions so long as they are not
'manifestly or palpably beyond [his] authority." Further, when assessing whether an act is official or unofficial, courts cannot consider the president's
motives or label an act unofficial simply because it allegedly violates the law. He explained that an inquiry into motives "would risk exposing even
the most obvious instances of official conduct to judicial examination on the mere allegation of improper purpose" and one based on the contention of
illegality would subject presidents "to trial on 'every allegation that an action was unlawful,' depriving immunity of its intended effect."

In terms of the specific allegations against Trump, Roberts said that he cannot be prosecuted for allegedly trying to use the Justice Department's power
to convince certain states to replace their legitimate electors with fraudulent ones. Further, Trump is "presumptively immune" from prosecution for his
alleged attempt to pressure his former vice president, Mike Pence, to reject states' electoral votes or send them back to state legislatures. The reason,
according to Roberts, is that discussions between the president and vice president about their official responsibilities are considered official acts.
However, Roberts noted that the vice president's role as president of the Senate is not an executive branch role. Therefore, on remand, Roberts said
that the district court must decide whether prosecuting Trump for this conduct would interfere with the executive branch's power and operation.

Beyond his interactions of the former president with members of the executive branch, Roberts addressed other allegations, including Trump's
interactions with private individuals and state officials to change electoral votes in his favor, his tweets leading up to the January 6 attacks, and his
speech on the Ellipse that day. Roberts wrote that determining whether these are official acts will require "a close analysis of the indictment's
extensive and interrelated allegations." Ultimately, Roberts wrote, "The President enjoys no immunity for his unofficial acts, and not everything the
President does is official. The President is not above the law. But Congress may not criminalize the President's conduct in carrying out the
responsibilities of the Executive Branch under the Constitution."

Thomas wrote a concurring opinion in which he questioned the validity of Jack Smith's appointment as special counsel. He said, "If this
unprecedented prosecution is to proceed, it must be conducted by someone authorized to do so by the American people."

Barrett wrote a concurring opinion in which she agreed with the majority that presidents have immunity when exercising "core constitutional
powers." However, she took a different approach to presidential acts beyond these powers. Specifically, Barrett said she would examine whether the
criminal statute under which the president is being charged applies to his conduct and whether that application to the particular facts of the case is
constitutional. She also agreed with the dissent that the "Constitution does not require blinding juries to the circumstances surrounding conduct for
which Presidents can be held liable." Using the example of bribery, she wrote that "excluding from trial any mention of the official act connected to
the bribe would hamstring the prosecution."

In her dissent, joined by Kagan and Jackson, Sotomayor said the majority decision "reshapes the institution of the Presidency." More specifically, she

wr~ " "Whether described as presumptive or absolute, under the majority's rule, a President's use of any official power for any purpose, even the most
s immune from prosecution. That is just as bad as it sounds, and it is baseless." Indeed, she continued, "It makes a mockery of the principle,
nal to our Constitution and system of Government, that no man is above the law."
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Jackson wrote a separate dissenting opinion to say that "the Court has unilaterally altered the balance of power between the three coordinate branches
of our Government as it relates to the Rule of Law, aggrandizing power in the Judiciary and the Executive, to the detriment of Congress."
Furthermore, she stated that this "undermines the constraints of the law as a deterrent for future Presidents who might otherwise abuse their power, to
the detriment of us all."

The Court vacated the judgment of the Court of Appeals for the D. C. Circuit and remanded the case "for further proceedings consistent with this
opinion."
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Lindke v. Freed
Lindke v. Freed , decided by a 9-0 vote, March 15, 2024; Barrett wrote the opinion for a unanimous Court.

A government official's social media posts can be considered as representing the government only if the official had the authority to speak on behalf
of the government and was exercising that authority at the time of creating the social media post in question.

James Freed had a private Facebook page that he used to connect with family and friends. As his network expanded, surpassing Facebook's 5,000-
friend limit, Freed converted his profile into a "page." Unlike profiles, pages allow for unlimited "followers" in lieu of friends and are publicly
accessible, that is, anyone can "follow" the page. Freed categorized the page as that of a "public figure," which means that comments from
constituents (or others) cannot be deleted by the owner of the page.

In 2014, upon being appointed city manager for Port Huron, Michigan, Freed updated his Facebook page to reflect this title. He proceeded to use the
platform to share personal updates about himself and his family, but he also provided professional updates regarding directives and policies he
implemented in his official capacity as city manager. When Kevin Lindke, a private citizen, visited Freed’s page, he posted comments and criticism
that expressed his disapproval of Freed’s handling of the COVID-19 pandemic. Freed subsequently deleted Lindke’s comments and ultimately
"blocked" him from the page, which meant that Lindke could no longer comment.

Lindke filed a lawsuit in the Federal District Court for Eastern Michigan under 42 U.S.C. §1983, alleging that, as a government official, Freed
violated his First Amendment rights by deleting his comments and blocking him from accessing the page. He focused on this section of the U.S Code
because it specifically states, "Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law."

The district court granted summary judgment for Freed, arguing that he ran his social media page as a private citizen and not as a government figure.
The Sixth Circuit Court of Appeals affirmed this decision. Freed filed a writ of certiorari to the U.S. Supreme Court, which granted it on April 24,
2023, and heard arguments on October 31, 2023.

Ruling. Barrett began her opinion for a unanimous Court by laying out what is involved in making a §1983 claim. Specifically, such a claim can be
made if state (governmental) action deprived a person of a given right. Barrett wrote that the "state-action requirement is both well established and
reinforced by multiple sources." She continued to explain that in "the run-of-the-mill case, state action is easy to spot. Courts do not ordinarily pause
to consider whether §1983 applies to the actions of police officers, public schools, or prison officials." However, for Barrett, what makes this case
difficult is that it "requires us to analyze whether a state official engaged in state action or functioned as a private citizen."

After discussing the difficulty of deciding the case, Barrett laid out the legal test courts should use when determining whether a person was acting as a
private citizen or as a government official when that person violated someone’s free speech rights. She described a two-pronged test: a public
official’s social media activity constitutes state action under §1983 only if "the official (1) possessed actual authority to speak on the State’s behalf,
and (2) purported to exercise that authority when he spoke on social media." In short, Barrett continued, "a defendant like Freed must have actual
authority rooted in written law or longstanding custom to speak for the State."

Barrett did not close by applying the test to the facts of the case at hand. Rather, because the Sixth Circuit applied a different test than the one that she
explicated in the opinion, the Court sent the case back to the lower court.

The Court vacated the Sixth Circuit’s decision and remanded it for further proceedings consistent with the opinion.
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Moody v. NetChoice, LLC

Moody v. NetChoice, LLC , decided by a 9-0 vote, July 1,2024. Kagan wrote the majority opinion; Barrett, Jackson, Thomas, and Alito concurred.

The lower courts did not properly consider the nature of the First Amendment challenges to two Texas and Florida laws regulating social media
platform speech.

The cases Moody v. NetChoice, LLC and NetChoice, LLC v. Paxton were decided together to address the constitutionality of state laws affecting social
media platforms' ability to moderate and censor content.

Texas. The state of Texas passed HB 20 to regulate big social media platforms such as Facebook, X (formerly Twitter), and YouTube. The law bans
these platforms from censoring speech expressing the speaker's viewpoint. NetChoice and the Computer and Communications Industry Association
sued Texas, arguing that two parts of its law are unconstitutional: (1) section 7, which stops platforms from viewpoint-based censorship, except for
content that incites crime or is illegal, and (2) section 2, which requires platforms to explain their content moderation policies and provide a complaint
system.

The U.S. District Court for the Western District of Texas temporarily blocked these sections, stating that social media platforms have editorial
discretion protected by the First Amendment, and HB 20 violates that. The Court of Appeals for the Fifth Circuit reversed this decision, and
NetChoice filed a writ of certiorari to the Supreme Court. The justices granted the writ on September 29, 2023, and heard oral arguments on February
26,2024.

Florida. The state of Florida passed S.B. 7072 to combat bias and censorship against conservative voices by large social media platforms. The statute
set out restrictions and duties for these platforms, such as banning the removal of political candidates and requiring clear explanations of how content
is moderated. The broad concept behind S.B. 7072 was to treat social media platforms like common carriers and focus specifically on those platforms
that either make more than $100 million in yearly revenue or have at least 100 million monthly users worldwide. Moody, the attorney general of
Florida, was tasked with enforcing the statute.

NetChoice and the Computer and Communications Industry Association represent social media companies, including Meta (formerly Facebook,
which owns Instagram), X (formerly Twitter), Google (which owns YouTube), and TikTok. They sued Florida officials under 42 U. S. C. §1983,
arguing that S.B. 7072 violates the social media companies' First Amendment free speech rights and is pre-empted by federal law under the
Supremacy Clause of the constitution.

The United States District Court for the Northern District of Florida granted NetChoice's request for a preliminary injunction, finding that parts of the
law likely conflicted with federal law, which protects online platforms from liability for moderating content. The district court also found that the law
infringes on the platforms' First Amendment rights by limiting their "editorial judgment." Florida appealed to the U.S. Court of Appeals for the
Eleventh Circuit, which upheld the district court decision. Florida then filed a writ of certiorari with the U.S. Supreme Court. The justices granted it
on September 29, 2023, and heard oral arguments on February 26, 2024.

Ruling. Kagan began the opinion of the Court by describing how "social-media platforms . . . have gone from unheard-of to inescapable." That is,
they are one of the most ubiquitous aspects of the media environment and society more generally. While she admitted that legislatures and
government agencies are best suited to regulate those platforms, she emphasized that courts still have a role in "protecting those entities' rights of
speech, as courts have historically protected traditional media's rights."

Kagan compared social media platforms to traditional journalism, suggesting that—like conventional media outlets— social media platforms "are
engaged in expression." Given this, she noted that the Court has "repeatedly held that laws curtailing their editorial choices must meet the First
Amendment's requirements. The principle does not change because the curated compilation has gone from the physical to the virtual world."

Kagan pointed out that, although the parties in this case challenged the laws as a whole, the lower courts mainly focused on how the laws "applied
only to the curated feeds offered by the largest and most paradigmatic social-media platforms." However, Kagan wrote that "the laws might apply to,
and differently affect, other kinds of websites and apps." Because these questions could impact the lower court's analysis of the law's constitutionality,
she said the cases must be returned to the lower courts for further proceedings.

The Court vacated the lower court's decision, and Kagan provided guidance for the lower courts' future analysis. Specifically, she emphasized, "To
succeed on its First Amendment claim, NetChoice must show that the law at issue (whether from Texas or from Florida) 'prohibits a substantial
amount of protected speech relative to its plainly legitimate sweep."" This meant that "on remand, each court must evaluate the full scope of the law's
coverage. It must then decide which of the law's applications are constitutionally permissible and which are not, and finally weigh the one against the
other."

Barrett concurred, noting that bringing such broad challenges could be dangerous. If Internet trade groups challenging the laws "are concerned about
preserving their editorial discretion with respect to the services on which they have focused throughout this litigation—e.g., Facebook's Newsfeed and
YouTube's homepage —they would be better served by bringing a First Amendment challenge as applied to those functions."

Jackson also concurred, stating she would not have weighed in on the merits of the Texas law. She said, "Faced with difficult constitutional issues
arisino in new contexts on undeveloped records, this Court should strive to avoid deciding more than is necessary."

greed with Jackson but wrote a separate concurring opinion. He contended that the "Court's discussion is unnecessary to its holding" and
[ deral court should decide whether a law is unconstitutional as it applies to the challengers only in the specific case in front of it, contending
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that federal courts do not have the power to rule a statute entirely unconstitutional.

Alito wrote an opinion concurring in the judgment but criticized the majority's analogy between social media platforms and traditional media. He
considered that while newspaper editors select content, the "platforms, by contrast, play no role in selecting the billions of texts and videos that users
try to convey to each other."

The Court vacated the judgments of the Fifth and Eleventh Circuits and remanded the cases "for further proceedings consistent with this opinion."
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Murthy v. Missouri

Murthy v. Missouri , decided by a 63 vote, June 26, 2024; Barrett wrote the majority opinion; Alito, Thomas, and Gorsuch dissented.

States and individuals do not have Article III standing to sue executive branch agencies and officials that request social media companies censor
content posted on their platforms, in violation of the First Amendment's Freedom of Speech.

In the late 2010s and early 2020s, federal government agencies have encouraged social media companies to limit harmful or illegal content about
topics such as terrorism and human trafficking. In 2021, the Biden administration pushed social media companies specifically to reduce
misinformation about the COVID vaccine, because, as Surgeon General Dr. Vivek Murthy said, the COVID pandemic was a major public health
crisis. Critics argued that the government had gone too far, claiming these actions violated platform users' free speech rights. The Biden
administration defended these actions, sometimes called "jawboning," which involves the use of public appeals (as by a president) to influence the
actions especially of business and labor leaders.

In May 2022, Missouri and Louisiana, along with five individual social media users, filed a suit in the District Court for the Western District of
Louisiana, claiming that their posts about what they considered to be the overblown nature of COVID and the rigging of the 2020 election on
platforms including Meta (formerly Facebook), YouTube, and X (formerly Twitter) were removed or downgraded at the government's request.
Missouri and Louisiana argued that this censorship harmed both the states and their residents by not allowing them their free speech rights to discuss
issues of public concern.

The district court ruled in favor of the challengers, agreeing that federal officials had violated the First Amendment by coercing or strongly
encouraging social media platforms to moderate content about COVID and the 2020 election. The judge issued a preliminary injunction limiting
communication between the White House and other government agencies with social media companies regarding almost all content.

The Biden administration appealed to the Fifth Circuit Court of Appeals, which upheld most of the district court's order. The administration asked the
Supreme Court to stay the circuit court's decision. The justices did so and agreed to take the case. The Court heard oral arguments on March 18, 2024.

Ruling. Writing for the majority, Barrett focused on the issue of standing. She highlighted the absence of any "concrete link" between the restrictions
the plaintiffs complained about and the actions of government officials. Indeed, the "plaintiffs claim standing based on the 'direct censorship' of their
own speech as well as their 'right to listen' to others who faced social-media censorship. . . . both theories depend on the platform's actions—yet the
plaintiffs do not seek to enjoin the platforms from restricting any posts or accounts."

She also noted that the circuit court had "approached standing at a high level of generality" when it concluded that the plaintiffs had established a
sufficient link between the officials' conduct and the plaintiffs' injuries. Further, because the plaintiffs were seeking an order to limit future
communications between government officials and social media platforms, Barrett explained that their lawsuit could only move forward if they could
show "a substantial risk that, in the near future, at least one platform will restrict the speech of at least one plaintiff in response to the actions of at
least one Government defendant."

Focusing on the plaintiffs' claims more closely, Barrett explained that most did not create the kind of connection needed to establish standing. The
strongest case, she noted, came from Jill Hines, a health care activist who codirects a group that opposes COVID vaccines and mask mandates. Since
Facebook took various actions against Hines's posts, including restricting her account after she posted an article about increased rates of myocarditis
in teenagers who received the COVID vaccine, Barrett affirmed, "Facebook was targeting her pages before almost all of its communications with the
White House and the CDC, which weakens the inference that her subsequent restrictions are likely traceable to 'government-coerced enforcement' of
Facebook's policies."

But even if Hines could show that her injuries were caused by the government's conduct, Barrett continued, she could not demonstrate that she is
likely to be harmed again in the future by that conduct. "By August 2022, when Hines joined the case," Barrett wrote, "the officials' communications
about COVID-19 misinformation had slowed to a trickle." Therefore, it is "no more than conjecture" to predict that Hines will be harmed by content
moderation attributable to the federal government again.

Finally, Barrett said the plaintiffs' arguments for injury, contending they have a right to read content by other speakers on social media, does not stand.
In fact, she said, "This theory is startlingly broad, as it would grant all social-media users the right to sue over someone else's censorship—at least so
long as they claim an interest in that person's speech."

In dissent, Alito, joined by Thomas and Gorsuch, said that the "most important role" of freedom of speech is to protect speech that is crucial for
democratic self-government and that advances humanity's knowledge, thought, and expression. The speech involved in this case, Alito insisted, "falls
squarely into those categories." In Alito's view, Hines had shown the kind of "past and threatened future injuries" caused by government officials that
should allow her lawsuit to continue and let the justices address the First Amendment issue at the center of the case. He concluded, "The Court,
however, shirks that duty and thus permits the successful campaign of coercion in this case to stand as an attractive model for future officials who
want to control what the people say, hear, and think."

The Court reversed the Fifth Circuit Court's decision and remanded the case for "further proceedings consistent with this opinion."

it Citation
Jo.___a Timothy, and Amanda Savage. "Murthy v. Missouri." Supreme Court Yearbook Online Edition, Last modified 2023.

https://library.cqpress.com/scyb/document.php?id=scyb23-2250-121537-3028008 &type=toc&num=3&action=print&time=1732643664122& 172



11/26/24,11:54 AM Supreme Court Yearbook Online Edition

National Rifle Association of America v. Vullo

National Rifle Association of America v. Vullo , decided by a 9-0 vote, May 30, 2024; Sotomayor wrote the opinion of the Court; Gorsuch and
Jackson concurred.

State officials may not pressure a private business to cut ties with the National Rifle Association (NRA) because they disagree with the pro-gun
position of the NRA.

Maria Vullo, the former head of the New York Department of Financial Services (DFS), began investigating NRA-affiliated insurers in 2017, insurers
that she believed may have been violating New York insurance law. The investigation intensified after the 2018 mass shooting at Marjory Stoneman
Douglas High School in Parkland, Florida.

The NRA alleged that Vullo told insurance company executives that she intended to use the power of the DFS to combat gun availability and to
weaken the NRA. It was also alleged that she indicated she would be less likely to pursue regulatory action against insurers that did not maintain ties
with the NRA. Vullo followed up with regulatory guidance and a press release urging companies not to do business with the NRA. Subsequently,
some insurance companies, including MetLife, cut ties with the NRA. As a result, the NRA sued Vullo, DFS, and the governor of New York, claiming
that Vullo violated the First Amendment by coercing entities regulated by DFS to punish the NRA.

Vullo filed a motion to dismiss the lawsuit, but the District Court for the Northern District of New York denied Vullo's motion. The Second Circuit
reversed that ruling saying that Vullo's actions were legal government speech and legitimate law enforcement. The NRA filed a writ of certiorari with
the Supreme Court. The justices granted the writ on November 3, 2023, and heard oral arguments on March 18, 2024.

Ruling. Writing for a unanimous Court, Sotomayor explained that the NRA is not immune from government investigations and regulations. In this
instance, she noted that Vullo was "free to criticize the NRA and pursue the conceded violations of New York insurance law." However, Sotomayor
emphasized that Vullo could not use her power as the head of the DFS to "threaten enforcement actions" against regulated entities that would "punish
or suppress the NRA's gun-promotion advocacy." More specifically, she agreed with the NRA's complaint that Vullo clearly engaged in conduct that
was meant to suppress its freedom of speech.

Beyond the direct free speech violation, Sotomayor said that the court of appeals misapplied the Court's 1963 decision in Bantam Books, Inc. v.
Sullivan , which the justices still use to analyze claims that the government has unconstitutionally coerced someone into violating First Amendment
rights. When the NRA's complaint is read in its entirety, Sotomayor pointed out that it "plausibly alleges that Vullo threatened to wield her power
against those refusing to aid her campaign to punish the NRA's gun-promotion advocacy." "[T]hat violates the First Amendment," the Court
concluded.

In his concurring opinion, Gorsuch noted that the crucial question is whether someone bringing a lawsuit for free speech violations "has 'plausibly
allege[d] conduct that, viewed in context, could be reasonably understood to convey a threat of adverse government action in order to punish or
suppress the plaintiff's speech."

In a concurring opinion, Jackson emphasized the "important distinction between government coercion, on the one hand, and a violation of the First
Amendment, on the other." She explained that a court must first determine if coercion even happened. Then, if coercion is found, the court must
"assess how that coercion actually violates a speaker's First Amendment rights." To do this, Jackson said the court might need to apply different rules
depending on the specifics of the case, for example, if plaintiffs claim they were a victim of censorship or retaliation.

The Court vacated the decision of the Second Circuit and remanded the case for further proceedings consistent with its opinion.
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O’Connor-Ratcliff v. Garnier
O’Connor-Ratcliff v. Garnier , decided by a 9-0 vote, March 15, 2024; per curiam.

A government official's social media posts can be considered as representing the government only if the official had the authority to speak on behalf
of the government and was exercising that authority at the time of creating the social media post in question.

Christopher and Kimberly Garnier, parents of children attending schools in the Poway Unified School District near San Diego, California, frequently
expressed criticisms of the district’s board of trustees on social media platforms belonging to trustees Michelle O'Connor-Ratcliff and T. J. Zane.
O'Connor-Ratcliff and Zane, during their campaigns for the school board, maintained personal Facebook and Twitter accounts, later updating them
with their official titles upon election and continuing to use them to discuss school district matters.

As the Garniers' critical comments grew repetitive, the trustees began hiding or deleting their posts. Eventually, in October 2017, the trustees blocked
the Garniers from accessing their social media pages.

The Garniers responded by suing the trustees, arguing that these social media pages served as public forums and that, by blocking them, the trustees
violated their First Amendment rights. While the U.S. District Court for the Southern District of California ruled in favor of the Garniers, which
granted declaratory and injunctive relief, it also determined that the trustees were protected by qualified immunity from damages claims. This
decision was upheld by the U.S. Court of Appeals for the Ninth Circuit. O'Connor then filed a writ of certiorari to the U.S. Supreme Court. The
justices granted it on April 24,2023, and heard oral arguments on October 31, 2023.

Ruling. In a per curiam opinion, the Court ruled that the Ninth Circuit's approach diverged from the one outlined by the Court in Lindke v. Freed
(2024), decided the same day of the term. As a result, the Court nullified the lower court's decision and sent the case back to the Ninth Circuit for
reconsideration in line with the principles established in Lindke.
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Campos-Chaves v. Garland, Attorney General

Campos-Chaves v. Garland, Attorney General , decided by a 5—4 vote, June 14, 2024; Alito wrote the majority opinion; Jackson, Sotomayor, Kagan,
and Gorsuch dissented.

When individuals who illegally entered the United States receive adequate notice of and yet miss a removal hearing, during which they are ordered to
leave the United States, they are unable to challenge the validity of their in absentia removal orders on the grounds of defective notice.

Under 8 U. S. C. §1229(a), to initiate a removal proceeding for an undocumented individual in the United States who is either "inadmissible" under 8
U. S.C. §1182 or "deportable" under §1227, the federal government must provide that individual with "written notice" of the proceedings. The two
types of written notice are a notice to appear (NTA), which explains the time and place of the hearing, and a written notice of change in the event of
"any change or postponement in the time and place of such proceedings."

Moris Esmelis Campos-Chaves, Varinder Singh, and Raul Daniel Mendez-Colin all entered the United States unlawfully. Each was served with an
NTA before an immigration judge, and they were charged as removable under federal law. After they failed to appear for their hearings, an
immigration judge in each case ordered them removed in absentia due to their failure to appear.

Campos-Chaves, Singh, and Mendez-Colin filed motions to reopen their cases, contending that the NTAs they received were defective because they
did not specify the time or place of the hearing. The immigration judges in each of their cases determined that the NTAs in question were not
defective and found that each individual had indeed been served with both an NTA and a notice of hearing. Thus, the immigration judges denied their
motions to reopen their cases, along with all other pending motions. The Board of Immigration Appeals subsequently issued a final order of removal
for each.

Campos-Chavez appealed the immigration board's ruling to the Court of Appeals for the Fifth Circuit, which denied his petition for rehearing.
However, the Ninth Circuit Court of Appeals upheld the petitions of Singh and Mendez-Colin. Campos-Chavez appealed to the Supreme Court, as did
the federal government in the Ninth Circuit cases, which were consolidated into Garland v. Singh . The Supreme Court granted certiorari in both
cases on June 30, 2023, consolidated the cases, and heard arguments on January 8, 2024.

Ruling. Alito wrote the majority opinion, pointing out that each of the noncitizens received valid notice for the hearings they missed, even though the
initial NTAs did not inform them of the time and place of the hearings. As a result, they are not eligible to challenge their removal in absentia based
on their argument that the notice was defective, according to federal law. Each of these cases hinges on whether the petitioners can prove that they
"did not receive notice" as federal law requires.

Alito wrote that the only logical interpretation of the reference in 8 U. S. C. §1229(a) to a single notice "is for that notice to be the one that matters":
the one that alerted the noncitizen of the time and date of the hearing that was missed and during which each was ordered removed. Alito found that
this interpretation ensured that this provision has a "substantive effect that is compatible with the rest of the law."

In terms of the specific case at hand, Alito wrote that Campos-Chaves, Singh, and Mendez-Colin each received notice of the hearings they missed,
which makes them ineligible to seek rescission of their in absentia removal orders on "the basis of defective notice."

Jackson, joined by Sotomayor, Kagan, and Gorsuch, wrote a dissenting opinion in which she said that the majority misunderstood Congress's
intention. Congress wrote the law in a way that specifically defined what constitutes adequate notice of a hearing—specifically, what information
must be provided, when it must be provided, and how it should be delivered —to noncitizens facing removal proceedings. As Jackson explained,
"Congress put the burden on the Government to send complete NTAs to noncitizens facing removal every time it initiates a removal proceeding."
Moreover, she wrote, "The statute also allows noncitizens who have been ordered removed in absentia to seek rescission of the removal order if the
required notice is not received."

The Court affirmed the decision of the Fifth Circuit, reversed the decision of the Ninth Circuit in the Mendez-Colin case, and vacated and remanded
Singh's case to the Ninth Circuit "for further proceedings consistent with this opinion."
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Department of State v. Muioz

Department of State v. Murioz , decided by a 63 vote, June 21, 2024; Barrett wrote the majority opinion; Gorsuch concurred; Sotomayor, Kagan, and
Jackson dissented.

A U.S. citizen does not have a fundamental liberty interest in having a noncitizen spouse admitted to the country.

In 2010, Sandra Mufioz, a U.S. citizen, married Luis Asencio-Cordero, a citizen of El Salvador. Their child is a U.S. citizen. Asencio-Cordero came to
the United States in 2005 and applied for an immigrant visa after Muiioz filed an immigrant-relative petition, which was approved, along with and a
waiver for his inadmissibility. In 2015, Asencio-Cordero returned to El Salvador for his visa interview, during which he denied any gang affiliations
although he had multiple tattoos that may have indicated he was involved in gang activity. Despite his disavowal of gang membership, in December
2015, the U.S. Consulate denied his visa under 8 U. S. C. §1182(a)(3)(A)(ii), citing potential involvement in unlawful activities. Mufioz sought help
from Rep. Judy Chu, but the State Department upheld the decision. The department also employed an expert on gangs, who provided a declaration
that Asencio-Cordero's tattoos were not gang related. Notwithstanding these circumstances and further appeals, including to the State Department's
Office of Inspector General, the denial stood, and authorities confirmed there were no grounds for appeal.

After the denial of Asencio-Cordero's visa, Mufloz sued in the District Court for the Central District of California. The district court granted summary
judgment to the Department of State, but the Court of Appeals for the Ninth Circuit reversed that decision. Mufioz then filed a writ of certiorari with
the Supreme Court. The justices granted it on January 12,2024, and heard oral arguments on April 23,2024.

Ruling. Writing for the majority, Barrett raised several points about why a citizen has no interest in having a noncitizen spouse admitted to the
country. First, she said that under U.S. immigration law, "the doctrine of consular nonreviewability" says that decisions by executive officers
regarding the admission or exclusion of aliens are typically final and not subject to judicial review. Barrett noted that this principle was established in
cases including United States ex rel. Knauff v. Shaughnessy (1950). However, she also said that there are exceptions to this rule, in which the denial of
a visa implicates the constitutional rights of a U.S. citizen.

Further, Barrett pointed out that in Kerry v. Din (2015), the Court outlined criteria for evaluating exceptions. Specifically, there must be a "facially
legitimate and bona fide reason" for visa denials. That noted, Barrett made clear that Mufioz cannot directly invoke this exception herself because,
unlike rights subject to strict scrutiny, Mufioz's claim faces a higher standard of judicial scrutiny due to the historical discretion vested in the
government over immigration matters. The bottom line, Barrett considered, is that there is no consistent tradition recognizing spousal immigration as
an automatic right held by U.S. citizens.

In his concurring opinion, Gorsuch agreed with the outcome but thought the case was actually moot because Mufloz already received the information
she asked for from the government. Further, according to Gorsuch, the government assured Muiioz that she can utilize the information she obtained to
continue pursuing admission to the United States for her husband.

In her dissent, joined by Kagan and Jackson, Sotomayor said that excluding a citizen's spouse clearly restricts that citizen's constitutionally protected
right to marriage and, as such, the Court should have told the government to provide the actual factual basis for its decision. She asserted, "Mufioz
argues that the Government, having burdened her fundamental right to marriage, owes her one thing: the factual basis for excluding her husband."

The Court reversed the judgment of the Ninth Circuit and remanded the case for "further proceedings consistent with this opinion."
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Wilkinson v. Garland, Attorney General

Wilkinson v. Garland, Attorney General , decided by a 63 vote, March 19, 2024; Sotomayor wrote the majority opinion; Jackson concurred in
judgment; Roberts, Alito, and Thomas dissented.

The courts of appeals may review the decisions made by immigration judges about whether noncitizens are eligible for cancellation of removal under
8 U.S.C §1252(a)(2)(B)(i).

Congress gives immigration judges discretion to cancel the removal of noncitizens, allowing those noncitizens to remain in the country lawfully.
Statutes have specific criteria that give immigration judges a guideline for eligibility of the cancellation of removal. Only if noncitizens are eligible
may judges use their discretion to grant relief. One of the four first-order criteria determining eligibility is whether "that removal would result in
exceptional and extremely unusual hardship to [the noncitizen's] spouse, parent, or child,” if that family member is a U.S. citizen or permanent
resident.

Petitioner Situ Wilkinson, a citizen of Trinidad and Tobago, left the country in 2003 and remained in the United States on an expired tourist visa. As a
result, he was arrested for remaining in the country after the visa’s expiration. Wilkinson shares a seven-year-old son with a U.S. citizen and his son is
also a citizen. He applied for cancellation of his removal from the country claiming extreme hardship would befall his son, who suffered from a
serious medical condition.

An immigration judge denied the application, deciding that Wilkinson’s case did not pose enough extreme hardship to meet the eligibility
requirements. The Board of Immigration Appeals affirmed the judge’s decision to let Wilkinson’s removal go forward. Wilkinson appealed to the
Third Circuit Court of Appeals, but the Third Circuit refused to hear his case because the immigration judge is given discretion by Congress to make
cancellation of removal decisions.

The Supreme Court granted review to decide whether the "extreme hardship" eligibility decision is a "mixed question of law and fact" that is
reviewable by federal appeals courts or if it is a discretionary decision of the immigration judge and is therefore not reviewable. The Court heard
arguments on November 28, 2023.

Ruling. Sotomayor wrote a fifteen-page opinion for a 6-3 majority, in which she said that the Court has previously held in Guerrero-Lasprilla v. Barr
(2020) that "questions of law" are reviewable by the courts of appeals and those questions include "mixed questions of law and fact."

Sotomayor continued that a decision requiring a close reading of the facts by a judge or set of judges does not mean, in and of itself, that it is a
question of fact. Rather, in this case, the threshold issue of demonstrating "extreme hardship" requires applying the facts to evaluate whether the judge
correctly interpreted a statute, making the decision a mixed question of law and facts that higher courts may evaluate.

The Court held that the government failed to make its case that the only reviewable questions are the application of judicially created standards. The
precedents the government asks the Court to apply neither address the issues present in this case nor appear particularly analogous to the legal
questions it raises.

Further, Sotomayor stated that if Congress had wanted to bar the courts from reviewing cases such as the present one, then it would have done so
explicitly in the statute, as it has done in other statutes when it wanted to direct what the courts could, or could not, review. Ultimately, Sotomayor
wrote, "Mixed questions of law and fact, even when they are primarily factual, fall within the statutory definition of 'questions of law' and are
therefore reviewable."

Jackson concurred in the judgment. She emphasized that the statute clearly intends for "courts [to] . . . play a minimal role in the discretionary-relief
process." She referenced that Guerrero-Lasprilla is the controlling precedent, which means that while courts can review questions of law surrounding
the "application of the 'exceptional and extremely unusual hardship' legal standard," courts may not review the facts underlying a hardship
determination.

Alito wrote a dissent, joined by Thomas and Roberts, explaining that he had dissented in Guerrero-Lasprilla because he feared that the decision would
be read too broadly and allow courts to meddle in decisions they were statutorily excluded from. He contended that creating an exception for
"questions of law" that allows courts to get involved all but destroys the intent of the statute to keep courts from reviewing immigration decisions. In
his view, there was no possibility that Congress had intentionally written an exception that completely invalidated the intent of the rest of the statute.

Roberts wrote a short two-sentence dissent to join Alito’s dissent explicitly. He disagreed with the majority that Guerrero-Lasprilla should be read
broadly.

The Court’s decision reversed in part, vacated in part, and remanded for further proceedings the decision of the Third Circuit Court of Appeals.
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Murray v. UBS Securities, LLC

Murray v. UBS Securities, LLC , decided by a 9-0 vote, February 8, 2024; Sotomayor wrote the opinion of the Court; Alito and Barrett concurred.

Whistleblowers relying on the Sarbanes-Oxley Act must demonstrate that their protected actions taken as a whistleblower played a role in the adverse
employment decisions made by their employers. The whistleblowers are not obligated to provide evidence that employers specifically intended to
retaliate against them for whistleblowing.

Trevor Murray initiated legal action against his former employer, UBS Securities, alleging wrongful termination following his report of being
pressured to manipulate research to align with the company's business strategies, which violated Securities and Exchange Commission (SEC)
regulations.

Murray had been employed by UBS as a research strategist, a position that mandated his certification—in compliance with relevant Securities and
Exchange Commission regulations —that his reports to UBS clients regarding the firm’s securities business were independently generated and
reflected his personal viewpoints. Shortly after informing his supervisor about what he perceived as unethical and illegal conduct by two leaders of
the UBS trading desk, Murray was terminated by UBS. Murray invoked a provision 18 U.S.C. §1514A of the Sarbanes-Oxley Act of 2002, which
prohibits publicly traded companies from retaliating against employees who disclose violations of federal securities laws.

Initially, a jury in the U.S. District Court of Southern New York awarded Murray nearly $1 million in damages. However, the U.S. Court of Appeals
for the Second Circuit overturned this decision and ordered a new trial. The Second Circuit ruled that "[r]etaliatory intent is an element of a section
1514A claim" and criticized the trial court for failing to direct the jury on Murray's responsibility to demonstrate UBS's retaliatory intent.

Murray sought a writ of certiorari from the U.S. Supreme Court, which was granted. Oral arguments were heard on October 10, 2023.

Ruling. Sotomayor wrote the opinion for a unanimous Court. She contended that the Sarbanes-Oxley Act contains a clear provision by Congress
safeguarding whistleblowers: "Congress enacted the Sarbanes-Oxley Act in the wake of the Enron scandal to 'prevent and punish corporate and
criminal fraud, protect the victims of such fraud, preserve evidence of such fraud, and hold wrongdoers accountable for their actions." More
specifically, employers are barred from retaliating against whistleblowers by taking actions such as termination, demotion, suspension, threats,
harassment, or any form of discrimination against an employee's terms of employment "because of" that employee's involvement in protected
whistleblowing activities. To prove an employer has done this, Sotomayor laid out the burden of proof. First, a whistleblower must establish that the
whistleblowing played a significant role in the alleged adverse employment action, that the whistleblower was discriminated against because of this
whistleblowing. From there, the burden shifts to the employer, who must demonstrate that the same adverse employment action would have been
taken regardless of the whistleblower’s actions.

The key question, then, as Sotomayor pointed out, is what the word "discriminate" means in this scenario. Sotomayor found that Sarbanes-Oxley does
not inherently imply "retaliatory intent," which denotes bias or prejudice. She wrote, "While a whistleblower bringing a §1514 A claim must prove
that his protected activity was a contributing factor in the unfavorable personnel action, he need not also prove that his employer acted with
'retaliatory intent." Moreover, mandating a whistleblower to prove retaliatory intent would disregard the statute's compulsory burden-shifting
framework.

Sotomayor was clear that innocent employers will not be held liable for "legitimate, nonretaliatory personnel decisions" because the burden-shifting
framework of the law prevents such an outcome. In sum, a whistleblower invoking 18 U.S.C. §1514A is only required to establish that that person's
protected activity "was a contributing factor in the unfavorable personnel action alleged in the complaint."

Alito, joined by Barrett, concurred with the opinion but wrote separately to emphasize that although the Court determined that whistleblowers do not
need to prove employer animus, or ill will, the statute still requires that whistleblowers prove employers' intent to discriminate "because of" the
whistleblowing.

The Court reversed the Second Circuit’s decision and remanded the case for proceedings consistent with the decision.
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Starbucks Corp. v. McKinney

Starbucks Corp. v. McKinney , decided by an 8—1 vote, June 13, 2024; Thomas wrote the majority opinion; Jackson dissented in part but concurred in
the judgment.

When the National Labor Relations Board (NLRB) asks for a preliminary injunction under section 10(j) of the National Labor Relations Act (NLRA),
district courts must use the traditional four-factor test from Winter v. Natural Resources Defense Council, Inc. (2008).

The ruling in Winter set out the standard federal courts should use when deciding whether to grant a preliminary injunction, and when the NLRB
seeks an injunction under the NLRA, trial courts must turn to the Winter case. Specifically, according to Winter, an injunction will be granted if the
plaintiff "is likely to succeed on the merits . . . is likely to suffer irreparable harm in the absence of preliminary relief . . . the balance of equities tips in
[the plaintiff's] favor, and . . . an injunction is in the public interest." In the case at hand, the Court said that the standard for granting a preliminary
injunction is not based on the possibility of irreparable harm. Instead, it is based on whether irreparable injury is likely in the absence of an injunction.

Starbucks, as a corporation, has said that it respects its employees' right to unionize through fair elections and is committed to the principles of
freedom of association and collective bargaining. Nikki Taylor, a Starbucks supervisor, tried to organize a union for her store in Memphis, Tennessee.
In so doing, she sought advice from Starbucks employees and their union at another store. Her attempt to organize the employees at her Memphis
store resulted in increased managerial scrutiny and disciplinary actions for alleged insubordination and a dress code violation. Despite these
consequences, Taylor and her coworkers met with union representatives and drafted a letter to Starbucks's CEO announcing their intention to
unionize.

On January 18, 2022, after the public release of the unionization letter, Starbucks closed the Memphis store early, saying that it did not have enough
staffing to keep it open. Simultaneous to the closing, the media was covering the unionization efforts. As Starbucks continued to investigate the
unionization efforts, it terminated seven employees on February 8, including key members of the organizing committee, for violating store policies
during the media event. These firings caused a decline in open union support among the remaining staff at the store and depressed union efforts at
other Starbucks locations. Despite this controversy, a majority of workers at the Memphis store voted to join the union.

The union then filed charges with the NLRB against Starbucks, citing unfair labor practices. Following an investigation that found there were indeed
unfair labor practices, the NLRB asked for and received a temporary injunction from the U.S. District Court for the Western District of Tennessee,
ordering the reinstatement of the employees who had been dismissed. On appeal, the Court of Appeals for the Sixth Circuit affirmed this decision,
finding that the NLRB satisfied its burden to show (as presented in the petition for a writ of certiorari) that there was "'reasonable cause' to believe
that employers engaged in unfair labor practices and that an injunction protects the Board's remedial power." Starbucks then filed a writ of certiorari
with the Supreme Court. The Court granted the writ on January 12,2024, and heard oral arguments on April 23,2024.

Ruling. Writing for the majority, Thomas began the opinion by examining the language of the NLRA, which mandates a preliminary injunction
whenever the district court "deems" it "just and proper." He said that there is a "strong presumption" that courts authorized to grant equitable relief
"will exercise that authority in a manner consistent with traditional principles of equity." He then clarified that, in the context of preliminary
injunctions, "the four criteria identified in Winter encompass the relevant equitable principles." In turning to this case, Thomas said that preliminary
injunctions are "extraordinary" and "never awarded as of right," requiring, among other things, a "clear showing" that the claimant "is likely to
succeed on the merits." He added that the justices "do not lightly assume that Congress has intended to depart from established principles" such as
those outlined in Winter.

Thomas also said that the Court does "not understand the statutory directive to grant relief when the district court 'deems' it 'just and proper' to jettison
the normal equitable rules. To the contrary, the phrase 'just and proper' invokes the discretion that courts have traditionally exercised when faced with
requests for equitable relief." Thomas then noted that Congress has sometimes passed statutes that clearly deviate from these principles. However,
here, the key part of the NLRA, §10(j), "omits any specific instruction that suggests Congress altered the traditional equitable rules."

Jackson agreed with her eight colleagues that the case should be remanded to consider it under the Winter test. However, she said the majority's
decision, regarding the likelihood-of-success factor, neglected Congress's "clear and comprehensive" directives in the NLRA concerning judicial
discretion over the NLRB's authority in labor disputes. Jackson wrote, "Unfortunately, today's decision appears to be another installment in a series of
labor cases in which this Court has failed 'to heed Congress's intent."" Jackson concluded by saying, "I am loath to bless this aggrandizement of
judicial power where Congress has so plainly limited the discretion of the courts, and where it so clearly intends for the expert agency it has created to
make the primary determinations."

The Court vacated the judgment of the appellate court and remanded the case "for further proceedings consistent with this opinion."
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