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Longtime Justice
Goes His OwnWay

Justice Clarence Thomas,
whose 1991 Senate confirmation
hearings were a national spec-
tacle, remains polarizing, and his
heterodox legal views can set
him apart even from other con-
servative justices.

He ascribes little importance
to precedent, instead arguing
that longstanding interpreta-
tions of constitutional law be
discarded in favor of what he
believes the text written by the
framers originally meant.

He has questioned whether
the First Amendment forbids
states from establishing their
own official churches, whether it
is unconstitutional to strike ju-
rors because of their race and
whether prison inmates can
claim inhumane conditions are
unconstitutionally cruel and un-
usual punishments.

In the court’s last term, he
called for the court to overrule
several widely accepted prece-
dents, positions which, if ad-
opted, would make it easier for
public officials to sue news or-
ganizations, states to endorse
religion and prosecutors to re-
move black jurors.

In the current term, he has
advocated for discarding a de-
cadeslong doctrine that has al-
lowed civil-damages lawsuits
against federal officers, and dis-
sented when the other justices
granted federal workers greater
protections against age discrimi-
nation. In a concurring opinion
last week, he alone argued that
precedents dating from 1940
went too far in protecting free-
dom of speech and of the press
by making it too easy for courts
to strike down laws on First
Amendment grounds.

While Justice Thomas’s un-
bending views have endeared
him to some conservative legal
theorists, they have limited his
influence even on a right-leaning
court; he usually has been un-
able to attract a majority for his
most provocative ideas. Because
the court tries to assign each
justice a roughly equal number
of decisions to write, that often
has left him the less controver-
sial cases, such as those involv-
ing intellectual-property rights
or technical interpretations of
federal statutes.

He says he is comfortable
with his role on the court. “I re-
ally don’t have a lot of stress,”
Justice Thomas joked at the Su-
preme Court Historical Society
event last year. “I cause stress.”
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troverted, that is not the way
you learn.”

Within the court, many say
Justice Thomas is warm, out-
going and courteous. “He
knows the name of every sin-
gle employee in the building,”
Justice Sonia Sotomayor said
in 2018. “I just love the man as
a person,” she said, despite
frequently disagreeing with
him about the law.

When the day’s cases are
done, he often hangs back as
the frail Justice Ruth Bader
Ginsburg descends from the
bench, taking her hand as they
disappear behind crimson cur-
tains to the court’s robing
room.

During arguments, however,
he is best known for his re-
serve. While rarely asking
questions, he speaks quietly
with seatmate Justice Stephen
Breyer. He calls for court staff
to bring him additional legal
materials. He leans back in his
chair and looks up at the or-
nate ceiling.

Before the telephonic argu-
ments, Justice Thomas spoke
in 32 of about 2,400 cases the
court has heard since he suc-
ceeded Justice Thurgood Mar-
shall in 1991, according to re-
search by University of
Minnesota political scientist
Timothy Johnson. Justice
Thomas’s questions took up 26
minutes over those 29 years,
Mr. Johnson found. By compar-
ison, he spoke for approxi-
mately 7½ minutes over four
cases in the past week alone.

Justice Thomas once went a
decade without speaking in
oral argument at all, a streak
he ended in 2016 when he
voiced concerns about the gov-
ernment permanently stripping
individuals of gun-ownership
rights if they once had been
convicted of domestic abuse.

As the court’s longest-serv-
ing member, Justice Thomas’s
turn came first last week after
Chief Justice John Roberts.
Justice Thomas didn’t hesitate:
He took issue with lower-court
judges issuing nationwide in-
junctions against executive-
branch policies. He probed
about individual privacy inter-
ests in a case involving cell-
phone robocalls. He asked how
trademark law applies to on-
line domain names and vanity
1-800 phone numbers.

Elbert Lin, a former Thomas
clerk, said the justice had re-
marked in chambers that other
justices often ask the questions
that were on his mind, so he
had no need to pile on. The
new format, Mr. Lin said,
meant that Justice Thomas
had to take matters in his own
hands.

“You saw in several argu-
ments that Justice Breyer,
Ginsburg or others said, ‘I have
the same question as Justice
Thomas,’” Mr. Lin noted.

To be sure, Justice
Thomas’s newfound volubility
has limits: He declined to com-
ment for this article.

WASHINGTON—Justice Clar-
ence Thomas’s years of silence
during the Supreme Court’s
oral arguments have left him
hidden in plain sight. But his
emergence during the court’s
telephonic hearings served no-
tice that he remains an active,
if idiosyncratic, participant in
the court’s deliberations.

Empowered by the court’s
orderly format during the cor-
onavirus, under which justices
speak in order of seniority
rather than jump in at will,
Justice Thomas said more dur-
ing oral arguments last week
than he has in many years
combined, asking questions of
every attorney in the four
cases the court heard by tele-
conference.

He will face a batch of high-
stakes cases this week as the
court’s teleconferenced pro-
ceedings continue with dis-
putes over subpoenas for Pres-
ident Trump’s financial records
and rules for the Electoral Col-
lege.

“He’s asking some interest-
ing questions and sounds just
like any other justice during
these telephonic arguments,”
says Cornell law professor Mi-
chael Dorf. “The big mystery is

why he’s so reticent in ordi-
nary oral arguments.”

Normally, the court’s argu-
ment sessions are a free-for-
all, with justices frequently in-
terrupting the lawyers, and
one another, to air their que-
ries and concerns. Justice
Thomas nearly always sits out
that fray. Over the years, he
has suggested the aggressive
questioning interferes with
lawyers making their cases,
and that he is inclined toward
reading and listening rather
than dialogue.

“I don’t learn by back-and-
forth a lot,” he said last year at
a Supreme Court Historical So-
ciety event. “When you are in-

BY BRENT KENDALL
AND JESS BRAVIN

NewFormat
Pulls Thomas
Into the Fray

‘I don’t learn by
back-and-forth a
lot,’ Justice Thomas
said last year.
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WASHINGTON—Republi-
cans have a chance to pick up
a House seat in a special elec-
tion in California this week, in
a race that will test the uncer-
tain dynamics of mail-in vot-
ing headed into its broader
use this fall due to the corona-
virus pandemic.

Nonpartisan analysts have
given Republican Mike Garcia,
a former Navy fighter pilot,
the edge in a tight race
against Democratic state As-
semblywoman Christy Smith
in Tuesday’s race to succeed
former Rep. Katie Hill, a Dem-
ocrat.

The winner will hold the
seat through the calendar
year, while a November re-
match between the two candi-
dates will determine who will
take office in January for the
next two years.

If Mr. Garcia wins the seat,
it would be the first time the
GOP has picked up a California
seat since 1998. Ms. Hill, who
resigned last fall after sexually
suggestive photos of her were
published and her relationship
with a campaign staffer was
exposed, unseated a Republi-
can incumbent in 2018.

In March, California Gov.
Gavin Newsom, a Democrat,
signed an executive order re-

quiring county elections offi-
cials to mail a ballot to every
registered voter in the Califor-
nia House district. Some in-
person voting will also be al-
lowed, as state law requires.

President Trump became
more involved in the race with
a series of tweets over the
weekend alleging it was rigged
after county officials on Friday
said they were adding a new
in-person polling station in a
part of the district with more
minority voters.

“They are trying to steal
another election. It’s all rigged
out there. These votes must
not count. SCAM!” Mr. Trump
tweeted Saturday.

The Los Angeles County
Registrar-Recorder/County
Clerk said Friday it would
open an in-person voting cen-
ter in Lancaster at the request
of the city’s Republican mayor.
The head of the Los Angeles
County Democratic Party had
complained that the registrar’s
office had failed to provide
voting centers in areas that
are predominantly black or La-
tino and called for an addi-
tional voting center in Lancas-
ter.

Mr. Garcia said on Twitter
Friday night that Democrats
had waited until the last min-
ute to call for a new polling
center.

Ms. Smith “and her liberal
Dem allies didn’t say anything
for weeks even though the
polling places were in full
view of the public,” Mr. Garcia
said. “Even after every voter
received a ballot, they are des-
perate and trying to change
the rules to steal an election.”

Ms. Smith said Mr. Trump
was trying to suppress the
votes of black and Latino resi-

dents in the district.
“This president doesn’t

want a majority African Amer-
ican, Latino community to
vote,” she said on Twitter Sat-
urday. “In CA we believe in ex-
pansive voting rights.”

More states are turning to
mail-in voting as a way to
avoid getting voters and poll
workers sick on Election Day,
but the issue has also sparked
political fights.

Democrats on Capitol Hill,
who typically back looser vot-
ing restrictions, have called
for boosting funding for states

to expand vote-by-mail op-
tions. Republicans, who voice
concerns about ballot security,
counter that such decisions
should be left to the states.
Mr. Trump said last month
that mail-in voting has “tre-
mendous potential for voter
fraud, and for whatever rea-
son, doesn’t work out well for
Republicans.”

Absentee-voter fraud exists,
but independent researchers
have found it to be very rare.

Mr. Garcia is seen as one of
House Republicans’ best re-
cruits of the election cycle—a
Hispanic candidate in a dis-
trict that is about 38% His-
panic, as well as a military
veteran who now works in the
defense industry. He is cur-
rently on leave from his job at
Raytheon Technologies, an
aerospace company.

Ms. Smith says her experi-
ence in the state Assembly and
as president of the Newhall
School District makes her bet-
ter prepared to both legislate
and handle crises like the cor-
onavirus pandemic.

If he wins, Mr. Garcia would
face stiffer headwinds defend-
ing the seat in November,
when presidential turnout typ-
ically favors Democrats. This
year, however, the effect of the
coronavirus pandemic on vot-
ing is hard to predict.

BY KRISTINA PETERSON

California Election Offers Preview
Of Mail-In Voting on Large Scale

Democrat Christy Smith and Republican Mike Garcia face off Tuesday for a House seat. Ballots were ordered mailed to the entire district.
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stay in the U.S., or if they are
deported to their home coun-
tries.

The Executive Office for Im-
migration Review, the Justice
Department agency that runs
the federal immigration
courts, said its “current opera-
tional status is largely in line
with that of most federal
courts across the country,
which have continued to re-
ceive and process filings and
to hold critical hearings, while
deferring others as appropri-
ate.”

Andrew Arthur, a former
immigration judge who over-
saw a juvenile docket at times
in his career, said holding pre-
liminary hearings for children
while they are still in shelters
allows those with strong cases
to have their status resolved
sooner.

“Stopping their hearings re-
ally doesn’t benefit the chil-
dren,” said Mr. Arthur, who is
now a resident fellow at the
Center for Immigration Stud-
ies, a nonprofit that advocates
for less immigration.

Lillian Aponte, manager of
the children’s program at the

Florence Project, a legal-aid
group, said immigration court
proceedings are complicated
for children to understand
even when everyone is in the
same room.

“I don’t believe these
[video] hearings are safe-
guarding their due-process
rights,” Ms. Aponte said. “Ev-
ery single encounter that a
child has in their immigration
court proceedings is signifi-
cant, and I think a child’s abil-
ity to participate…is para-
mount.”

The union representing im-
migration judges has also ob-
jected to anything but the
most urgent matters being
heard during the pandemic.
Unaccompanied minors, the
union’s president said,
shouldn’t qualify as urgent,
particularly because their
court hearings won’t affect
how soon they are released to
family members in the U.S.

When children are released
from government custody,
they join a national immigra-
tion court backlog of more
than 1.1 million, about 94,000
of whom are unaccompanied

minors, according to federal
data. The median length of
time for such cases to be re-
solved was more than a year
and a half during the govern-
ment’s last fiscal year.

Judge Sharda, his face cov-
ered with a blue disposable
paper mask, conducted hear-
ings that Friday from a court-
room that was empty save for
a translator and a clerk. In ad-
dition to the children on web-
cam, who ranged from 12 to 17,
attorneys from Immigration
and Customs Enforcement and
the Florence Project, the latter
of whom joined as a friend of
the court, were on the phone.

The government objected to
the aid group’s presence in ev-
ery case, with Judge Sharda
overruling the objection each
time.

In nearly every case, Judge
Sharda asked the migrants if
they had received a list of free
or low-cost lawyers, got an
update from the government
about when the young mi-
grants were expected to be re-
leased from the government’s
care and then gave most a new
court date.

PHOENIX—The coronavirus
pandemic has shut down
nearly every facet of the immi-
gration system, but one has
continued without interrup-
tion: court hearings for the
thousands of children in gov-
ernment custody who crossed
the border without an adult.

On a recent Friday, an im-
migration judge ran through
the cases of 17 such minors in
about two hours. None of the
children were with Judge Mu-
nish Sharda in Phoenix. They
participated from government
shelters in the area and ap-
peared on a television via
webcam—a system instituted
in late March for the sake of
social distancing.

Immigration lawyers and
advocates have called for a
halt of the children’s docket
during the pandemic, arguing
in part that the videoconfer-
ence proceedings are confus-
ing for minors who range in
age from 17 to as young as
four. They want the children
to be released immediately to
family members or sponsors
and for a series of hearings
that could take years to re-
solve to be held later.

The Trump administration
has used videoconferencing
for other immigration hear-
ings and has routinely de-
fended its use. Most immigra-
tion courts closed on March
15.

The remote hearings with
children in shelters are in-
tended to advise them of their
rights and deal with prelimi-
nary issues so that a final
hearing can move more
swiftly. The final hearing, typi-
cally held after the minor is
released to a relative or spon-
sor, determines whether they
are granted asylum or other
relief allowing them to legally

BY ALICIA A. CALDWELL

Hearings for Child Migrants Press Ahead

Migrants waited in line at the U.S. border in April at the Paso del
Norte International Bridge in Ciudad Juárez, Mexico.
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Total number of pending cases
in immigration courts involving
unaccompaniedminors

Source: U.S. Department of Justice

Note: Last data point from 1Q FY 2020
through Dec. 31, 2019
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Some in-person
voting will also be
allowed, as state law
requires.
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