5/4/2020 Supreme Court to Break Tradition, Hold Oral Arguments by Teleconference - WSJ

This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to your colleagues, clients or customers visit
https://www.djreprints.com.

https://www.wsj.com/articles/supreme-court-to-break-tradition-hold-oral-arguments-by-teleconference-11586789676

'S.upreme Court to Break Tradition, Hold Oral
Arguments by Teleconference

Court plans phone arguments in May, including in cases about President Trump’s financial records

The Supreme Court is famously resistant to change, and has rejected with little comment
requests for live transmission of its arguments.
PHOTO: PATRICK SEMANSKY/ASSOCIATED PRESS

By Jess Bravin and Brent Kendall
Updated April 13,2020 6:26 pm ET

WASHINGTON—The Supreme Court, breaking with longstanding tradition because of the
coronavirus pandemic, said Monday it will hear oral arguments by teleconference in May,

including in cases about the potential disclosure of President Trump’s financial records.

“In keeping with public-health guidance in response to Covid-19, the Justices and counsel will
all participate remotely,” the court said in a written statement, adding that it will share more
details “as they become available.” The court for the first time will transmit a live audio feed of
its sessions, allowing the public to hear the arguments as they unfold.
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Nonetheless, Monday’s order is a sign of just how much the coronavirus has changed public life.
The high court is famously resistant to change, and has summarily rejected requests from
lawmakers, the news media and academics for live transmission of its arguments. Justices have
said the prospect of cameras in the courtroom, or even streaming audio, could change a
cherished and intimate dynamic between the bench and counsel.
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The court’s Monday announcement restored 10 cases to the court’s argument calendar after the
justices had previously postponed arguments for March and April because of the pandemic,

representing nearly one-third of its docket.

The court chose to get some of its most consequential and time-sensitive cases back on a
schedule that will likely allow it to issue rulings by this summer.

Foremost are cases centering on President Trump’s effort to block his bankers and accountants
from complying with subpoenas for his financial records issued by Democratic-led House
committees and a New York state prosecutor. Lower courts have held the subpoenas valid, but

Mr. Trump argues he can prevent disclosure of his records because of his office.

Among other matters, the records sought involve the alleged hiding of hush-money payments
to two women, an adult-film actress and a former Playboy model, who claim they had
extramarital affairs with Mr. Trump. The president has denied those assertions.

Also ahead are arguments about rules for electing U.S. presidents, in which voters, as a formal
matter, vote not for the candidates themselves but rather electors pledged to support them

when ballots are cast in the Electoral College. At issue is whether states can require electors to
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“It’s difficult to do an argument like this without the opportunity to have eye-to-eye contact
with justices,” he said. “The most important thing in an oral argument is to understand where
they’re getting what you’re saying, and where they’re not getting what you’re saying,”
something advocates pick up from facial expressions and body language.

“We’re going to be thinking through the strategy of what the right response to that is—do you
package your points more concisely, or more comprehensively?” Mr. Lessig said.

Other advocates said the new format might not be all bad. “It’s a little easier because you don’t
have to maintain eye contact with the judge the whole time,” said Carter Phillips, who, in
addition to arguing 88 cases at the Supreme Court, has appeared by telephone before lower
courts. “You can look at your notes, you can spread out in a way you simply can’t in an oral
argument at the Supreme Court,” he said.

Other cases restored for argument include two closely watched matters that touch on religion
and government regulation. In one, the court is reviewing Trump administration health-
insurance regulations that would expand the ability of employers to deny birth-control
coverage to women workers on religious or moral grounds. In the other, the justices are

considering the extent to which religious schools are exempt from workplace
antidiscrimination laws.

The court has adjusted its oral arguments over the centuries; what once were days-long affairs
now are limited to 60 minutes for the typical case. In 1972, Chief Justice Warren Burger had
carpenters cut the straight bench into an angled format so the justices could see each other
when speaking; last October, the court introduced a rule providing attorneys two minutes of
uninterrupted time before justices began posing questions.

But “this is probably the biggest change they’ve had so far,” said Timothy Johnson, a political-
science professor at the University of Minnesota. Among other effects, the telephone
arguments could humanize the justices, he said. “They are our nation’s top legal minds, but now
you may see them as someone who has trouble unmuting their phone,” he said.
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Ten other cases were postponed in March and April and now will be held over to the court’s
next term, which begins in October.

Write to Jess Bravin at jess.bravin@wsj.com and Brent Kendall at brent.kendall@wsj.com
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