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Supreme Court’s First Teleconferenced
Argument, Heard Live, Is Practically Glitch-
Free

No mention of the ‘mute’ button; Clarence Thomas proves a lively questioner in relatively dry hearing

With social-distancing guidelines making courtroom arguments impossible, it came down to
postponing cases indefinitely, making decisions without oral argument or adopting a
technological stopgap.
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WASHINGTON—The Supreme Court’s first argument-by-telephone went off with barely a hitch
Monday, with only a scattering of technical difficulties and an unexpected star turn by Justice
Clarence Thomas.

Justice Thomas, who typically remains silent at courtroom arguments, embraced the telephone
format by which justices spoke in order of seniority rather than jumping in as they please.
Second in line after Chief Justice John Roberts, Justice Thomas dived right into the relatively
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dry dispute over whether Booking Holdings Inc. could trademark the term Booking.com; the
U.S. Patent and Trademark Office says no, that it is merely a generic term with an equally
anodyne .com stuck on the end.

“Could Booking acquire a 1-800 number, that’s a vanity number, 1-800-BOOKING, for example,
which is similar to 1-800-PLUMBING, which is a registered mark?” he asked Justice
Department lawyer Erica Ross, representing the trademark office.

That’s a separate issue, Ms. Ross replied. “[ T ]he core problem with Booking.com is that it
allows respondent to monopolize booking on the internet,” she said, to the detriment of other
online sites that offer travel arrangements.
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Later, when Booking.com’s lawyer, Lisa Blatt, got on the line, Justice Thomas observed that her
argument relied “almost exclusively on the primary significance test,” or the provision of
federal law that denies trademark registration to a term the public considers generic for a
product but allows it if associated with a specific provider. For example, while the term apple
can’t be trademarked for a fruit farm, it has been registered for a Cupertino, Calif., computer
company.

Ms. Blatt argued that Booking.com didn’t need to provide evidence that the public associates
the term with her client rather than online booking in general —but that it passed the test
anyway. In contrast, she said, “I have searched every grocery store dot-com looking for toilet

paper. I have now started looking at every hardware dotcom. I'm using food delivery dotcom for

all of my takeout these days. Those are generic usages of a generic dotcom,” she said.

The court moved to remote arguments by telephone to comply with public-health guidelines

that made courtroom arguments impossible due to infection risk from the coronavirus.

Scholars took note.
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“Certainly this is historic for [Justice Thomas], but I imagine he will ask questions in all the
telephonic cases,” said Timothy Johnson, a University of Minnesota political scientist who
studies oral arguments.

“Thomas’s explanation for not speaking often involves the interruptions and crosstalk among
his colleagues—and it truly seems to bother him. In the orderly [oral argument] here, where the
chief called on each justice to speak in order of seniority, it is intuitive that Thomas would feel
more comfortable speaking,” Mr. Johnson said.

To be sure, the other eight justices asked equally probing questions, though that hardly was a
novelty. More striking were the technical flubs, minor as they were.

Three seconds of silence passed when Justice Sonia Sotomayor’s first turn came. Suddenly, the
line came alive.

“I’'m sorry, chief,” Justice Sotomayor said, without elaboration. She went on to ask Ms. Ross
how generic the term Booking.com actually was.

“Ilooked at your definitions of bookings, and basically one definition said booking a hotel. But
this service is much broader than that,” Justice Sotomayor said.

During his second turn at bat, Justice Stephen Breyer came on the line sounding something like
the incomprehensible fuzz of the grown-ups in a Charlie Brown cartoon.

“It’s a combination of four things,” he was saying when the audio stabilized. “One, the
trademark law is supposed to give the company the advantage that grows out of a commercial
identification. It’s not supposed to create monopoly power or market power beyond that,” he
said.

Several justices picked up on that point, saying that if Ms. Blatt’s argument prevailed, it would
amount to a shift from a flat ban on trademarking generic words to carte blanche to do so.

“It seems your rule invariably will lead to a situation where most every dotcom business that
sells goods or services will be able to obtain a trademark,” said Justice Brett Kavanaugh, who as
the court’s junior member spoke last. “In other words, your position leads to the opposite kind
of bright line rule.”
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“I think it’s wrong, but I hear about six of you concerned about it,” Ms. Blatt said.

Ms. Ross came back for a three-minute rebuttal, then Chief Justice Roberts, as usual, had the
last word.

“Thank you counsel. The case is submitted.”
A decision in U.S. Patent and Trademark Office v. Booking.com is expected by July.
The Supreme Court hears its next livestreamed argument on Tuesday.

Write to Jess Bravin at jess.bravin@wsj.com
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