Supreme Court panel under fire

Study group challenged
even before first meeting
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WASHINGTON =~ President Joe
Blden’s commission to stwdy the Su-
preme Court B8 facing political head-
winds before its first mesting. under-
scoring the challenge sdvocates for
change have fveed for years.

Dismigsed by some on the right as an
effort to*pack theoourt™ with additional
justices, the 3-member group also
dhrew fire fromm some quarters on the left
for its composition of academics, Hmit-
ed mandate and six-month timeline to
finish its work.

“I am & little disappointed that the
commission wasn't glven a mamndate
that says ‘come up with recommenda-
tions,” © zakd Gabe Roth, executive divec-
tor of Fix the Court, & nonpartisan growp
seeking term limits for justices and
greater iranspareney al the eourt. “I
don't belleve it's that hard 0 come up
with & consensus an cone issues "

One of the central questions to be
stwdied by the commission - whether to
grow the stee of thi coun - was dealt a
politbcal bloww Thursday when Hberal
lewmakers proposed legislation that
would Increase the court from nine 1013
justioes, Republicans and conservative
groups emupied, and House Speaker
Mancy Pelosi, D-Calif., quickly undencut
Ui edfort by announclng she had no in-
tention of bringing thehill to the Aoos for
a vote - at least for now.

During his preskdential campadgn, B -
den promised to name the commission
as President Donald Trump and Senate
Republicans rushed to confirm Asso-
clate Justice Amy Coney Bamett befone
the election, giving conservatives & 6-3
edpge at the court for the first time since
thee F30s, Biden sakd he was “nol a fan®
of adding to the bench.

Biden signed anexecutiveorder April
Srthat tasks the commission with stwdy-
ing the “merits and legality of particular
reform proposals.” The White House de-
clinved to say when the commission will
hobd its first meeting, which would star
the clock an s six-month deasdline.

Carrle Severino with the Judiclal Cri-
sis Notwork sald the commission was
intended to “rewand the libeml dark
money groups” and predicted amything
it proposed woubd “ft that political
agenda.”

“Nothing produced by such a far-left
commission has any chance of passing.”
she said.

‘Though expanding the court Is con-
troversinl, there has been bipartisan
support for other changes to the federal
judiciary, imcluding the Supreme Cowrt.
Some of those ideas have been deeply

Soma Democratic lawmalers have proposed adding four chadrs to the nine
justiced” sedty on the Suprems Cowrt bench. | S00TT APPLEWHT LR

intertwined with constitutional debates
simee the nation’s founding.

Here are a fow ideas the commission
ks likedy to consbder this year:

Adding to “the nineg’

A White House statement made
passing reference to the idea that the
group will study the “membership and
skne ol the eourt.”

Advoeates note that the court's stzels
set by Federal statute, not the Constitu-
thon, and that the number of justices has
changed. Opponents, inchuding some of
the justices themselves, counter that
the court’s size has been set for more
than 150 years and adding seats wauld
further politbeize its work.

The court “ls out of balamce, and it
needs to be fixed,” Sen, Bd Markey, D-
Mass., sald at the Supreme Court
Thursday. “Too many Americans have
bost Fakth in the court as a neutral arbiter
afl the most Important constitutbonal
amnd legal questions that arise in our ju-
diclal system.”

Adding to the court would offsel the
influence of its conservatives, ncluding
thi three justices that Trump appoint-
wil. Expanding the court hasn't been
tricd since President Franklin D, Rooge-
velt, and polls show s extremely
divisive.

“Ttwould erodeor dendgrate the inde-
pendence of the judiclary,” said Paul
Summers, & former Tennessee attommey
general and co-chair of the “Keep Nine™
Coalition, a group pushing for a consti-
tutional amendment that would set the
number of justices. It woulkd erode the
checke and balances of the use of power
on the other two branches.”

White House press secrelary Jen
Paakl was monoommittal Thorsdasy
about whether Biden supports the ldea
af expanding the court, Biden, she said,
weotdld rsake up his mind after seeing the
result of the commission's work.

“He's going to walt for that to play out

and walt to read that report,” she sakd.
Limiting lfetime terms

Federal fudges, inchuding Suprems
Court justices, hobd their office “during

good behavier,” a provision In the
Constitutbon that has long been inter-
preted to mean Hfetime tenure,

There Is debate about whether that
interpretation is sound - after all, the
framers didn’t explicithy use the words
“life term” - and whether federal jurksts
cowhd serve “for good behavior™ for soms
period of time set by Congress. Sorme
advocates have called for am 18-year
term for any new justices confirmed to
thi Suipreme Courl.

“There's actually conskderable his-
torical support that what this means is
they get toserve for the term of thelr ap-
pointment, and that term of thelr ap-
pointment could be deckded by Con-
gress,” Leah Litman, a professor at Unl-
versity of Michigan Law Schoal, said
during a webinar hosted by the lefi-
leaning Amercan Constitution Sockety.

Rearly two-thirds of Amercans sup-
port setting age or term limits on Su-
preme Court justices, according to an
Ipsos poll published by Reuters on Sun-
day. Twenty-twa percent of respon-
dentz oppose lmits, and the rest don't
have an opinkon.

Proponents of the kdea argue in part
that a faster churn of justioes would re-
move some of the political sting from
confirmation batthes since presidents of
both partics weuld get more spportant-
ties 10 nominate candidates. The aver-
age time on the bench for a Supreme
Court justice has neardy doubled, from
15 years before 1070 to 28 years sinee
then, acconding to Roth's neseanch.

Chief Justice John Roberts, when he
was an attormey in President Ronald
Reagan's White House, opined in 183
that setting a term lmit of 15 years
“wionld ensure that federal judges would
not lose all towch with meality through

decades of ivory tower existence,”

Anthony Mamoum, a resident fellow
af the liberiarian B Street Insiiuie, ar-
gued term limits would raise the tem-
perature of confimmation fights by maore
frequently lining them up in presiden-
tial edection years.

He =aid advocates should focus on
“Imcreasing tmnsparency” and ensuring
that Americans understand the count’s
rde s the nathon’s top judickal decizion-
maker,

Ethics and recusals

Ideas such s a code of conduct or re-
quiring justices to be more fortheoming
about the reasons they recuse them-
selves from cases have generated hipar-
Tigan intirest,

The aweeping woting rights
legislation House Democrats passed
last month inchuded a code of conduct
for the Supreme Court, but it's not [ikely
to gain trection in the Senate.

Roth's group has mised concems
about severn] current and formers mem-
bers of the court, from Associate Justice
Clarence Thomas® speaking at partizan
events to Associate Justice Buth Bader
Ginsburg’s critlclsm  of Trump, for
which she apologized. Justices Sonda
Sotomayor, Nell Goruch and Roberts
haven't recused in casesinvolving Inter-
ests thay had a financial the 10, accord-
ing to Roth's grougp.

Timothy Johnson, & professor of po-
litical science and law at the University
aff Minmisota, tirew cold water on the
idea of the commisaston's work leading
1o major changes.

“l dor’t mean to be o downer, but i
has been accepted wisdom that the Su-
preme Court, because they are part of a
co-equal branch, that they get to s
thelr internal rabes - period, end of sto-
ry,” Johmson sabd. “1 could see
trying to pass laws (about recusals]), but
1 eculd also see the court trying to strike
that down as unconstiutional

Biden's commizssion could delve into
other famillar arguments, such as
whether to Further apen access 1o the
court’s oral arguments. The |ustices
have long resisted cameras and, until
recently, balked at lvestreaming audio
af thelr proceedings.

That changed when the COVID-19
pandemic closed public access 1o the
court bullding.

Johnson speculated that Biden's best
shot to propose major changes at the
ocourt came in the first weeks of his ten-
ure, a time dominated by the pandemic .

MNow, he predicted, Hbesals will prob-
ably have to zet the bar lower.

“I think they're going to bulld small
and try to change the judiclary at the
Bower bevels,” he sald, “and then hope Bi-
den gets a couples of nominations over
the next several years.”



